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Administrator Reagan: 
 
 We are the chief legal officers of thirteen states. Our States are committed to protecting the 
quality of our waters. At the same time, our States are committed to fairness to citizens seeking 
permits, economic progress, development of natural resources, and protecting our citizens rights’ to 
transport their products without arbitrary blockages by other states. We accordingly provide the 
following comments in response to EPA’s Clean Water Act Section 401 Water Quality Certification 
Improvement Rule, 87 Fed. Reg. 35,318 (June 9, 2022) (“Proposed Rule”).   
 
I. Background 
 

A. The Clean Water Act 
 

Since 1970, “[a]ny applicant for a Federal license or permit to conduct any activity . . . which 
may result in any discharge into the navigable waters . . . shall provide the licensing or permitting 
agency a certification from the State in which the discharge originates or will originate . . . .” Water 
Quality Improvement Act of 1970, Pub. L. 91-224, 84 Stat. 91, 108 (Apr. 3, 1970). In 1972, Congress 
enacted a “total restructuring” and “complete rewriting” of the nation’s water pollution control laws, 
including the provision requiring certification. City of Milwaukee v. Illinois, 451 U.S. 304, 317 (1981) 
(quoting legislative history); see also Federal Water Pollution Control Act Amendments of 1972, Pub. 
L. 92-500, 86 Stat. 816, 877 (Oct. 16, 1972) (codified at 33 U.S.C. § 1341). Of particular relevance 
here, Congress narrowed the requirement from a certification “that such activity will be conducted in 
a manner which will not violate applicable water quality standards,” 84. Stat. at 108 (emphasis added), to 
a certification only “that any such discharge will comply with the applicable provisions of sections 301, 302, 
306, and 307 of this Act,” 86 Stat. at 877 (emphasis added).   
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B. Role of States and Tribes Under the Clean Water Act 
 

For projects that may result in a discharge into jurisdictional navigable waters (i.e., waters of 
the United States, Clean Water Act (“CWA”) Section 401 requires the proponent to obtain 
certification, from the State in which the discharge will occur that the discharge will comply with 
applicable state water quality standards. Vital infrastructure, such as highways, airports, and pipelines, 
often require federal permits that are potentially subject to Section 401 certification requirements, such 
as CWA Section 404 permits issued by the U.S. Army Corps of Engineers for discharges of dredged 
or fill material into navigable waters, and interstate natural gas pipeline licenses issued by the Federal 
Energy Regulatory Commission. Under Section 401, States have authority to grant, grant with 
conditions, or deny or waive water quality certification for federal licenses and permits for projects 
within their borders. If a State denies certification, the license or permit may not be issued. 33 U.S.C. 
§ 1341(a)(1). States can waive their certification requirement, and, if they do not act within “a 
reasonable period of time (which shall not exceed one year) after receipt” of the request for the 
certification, waiver is automatic.  Id.   

 
C. Certain States Abuse Their 401 Certification Authority 

 
Despite the 1972 statutory change and as acknowledged in the Proposed Rule, the 

Environmental Protection Agency (“EPA”) failed to revise the regulations governing the required 
certification, which is known as a 401 Certification. As a result, EPA’s regulations were incongruent 
with the new statutory language. Cf. NPDES; Revision of Regulations, 44 Fed. Reg. 32,854, 32,856 
(June 7, 1979) (indicating need for updated certification rules). Certain states began using the 
incongruity and ambiguities in EPA’s regulations to abuse their certification authority for the purpose 
of delaying or denying certifications on non-water quality grounds. In February 2019, Louisiana and 
other States wrote to EPA Administrator Wheeler about that abuse and requested that EPA “clarif[y] 
. . . the process by which federal and state regulatory authorities are expected to implement [Section 
401].” Exh. 1. That weighty request was bolstered when, on April 10, 2019, President Trump issued 
an Executive Order noting that “[o]utdated Federal guidance and regulations regarding section 401 of 
the Clean Water Act . . . are causing confusion and uncertainty and are hindering the development of 
energy infrastructure.” EO 13868, 84 Fed. Reg. 15,494 (Apr. 15, 2019). President Trump directed 
Administrator Wheeler to review EPA’s Section 401 regulations, “determine whether any provisions 
thereof should be clarified,” and “publish for notice and comment proposed rules revising such 
regulations, as appropriate and consistent with law.” Id. Louisiana and other States then submitted 
additional comments in response to EPA’s request for Pre-Proposal Stakeholder Engagement. Exhs. 
2, 7.    

 
 Louisiana identified the State of Washington’s denial of certification for a proposed coal 
facility, the Millennium Bulk Terminal, as a paradigmatic example of abuse, Exh. 1, in which 
Washington effectively blockaded Montana and Wyoming for political reasons unrelated to water 
quality. The Governor of Wyoming later explained: 
 

Wyoming has been adversely impacted by the misapplication of other states’ CWA 
Section 401 certifications. Our interest in a streamlined 401 certification process is 
founded by the fact that a large portion of Wyoming’s economy depends on our ability 
to export our energy products to the markets that demand them, particularly markets 
located overseas in Asia. In the case of the Millennium Bulk Terminal, Washington 
State blocked the terminal’s construction by inappropriately denying the State’s 
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Section 401 certification on account of non-water quality related impacts -- an illegal 
maneuver based on alleged effects that are outside of the scope of Section 401.  
 

Exh. 4. The permit applicant for the proposed Millennium Bulk Terminal elaborated: 

Millennium sought a Clean Water Act, Section 401 water quality certification from the 
Washington Department of Ecology (“Washington Ecology”) for nearly six years. As 
part of the 401 certification process, Millennium has spent over $15 million to obtain 
an environmental impact statement (“EIS”), which originally began as a dual EIS 
under the National Environmental Policy Act (“NEPA”) and the Washington State 
Environmental Policy Act (“SEPA”), with the US Army Corps of Engineers as the 
lead agency under NEPA and with the Washington Ecology and Cowlitz County as 
co-lead agencies under SEPA. In September 2013, the state and federal agencies agreed 
to separate and prepare both a federal EIS and a state EIS.  
 
The state EIS concluded with respect to the Project that “There would be no 
unavoidable and significant adverse environmental impacts on water quality.”    

*     *     *     *     * 

Washington Governor Jay Inslee, and others in his administration, including 
Washington Ecology Director Bellon, have expressed their belief that no fossil fuel 
infrastructure projects should ever be built in the State of Washington. Denying 
Millennium’s 401 water quality certification was the way that they could impose their 
own personal policy preferences to ensure that no permits would be issued for the 
Project and they could stop sister states from exporting their products into foreign 
commerce. 

 
Exh. 8.   
 

Other comments and judicial opinions made clear the Millennium Bulk Terminal denial was 
not an isolated abuse. See, e.g., Exh. 9. Indeed, the State of Maryland went so far as to seek a multi-
billion dollar “payment-in lieu” of imposing unachievable conditions unrelated to the discharge for 
which certification was sought – a demand that would ordinarily be considered extortion and which 
raises constitutional concerns. Ex. 10; Nollan v. Cal. Coastal Comm’n, 483 U.S. 825 (1987). The Federal 
Energy Regulatory Commission bluntly summarized the status quo: “[I]t is now commonplace for 
states to use Section 401 to hold federal licensing hostage.” Hoopa Valley Tribe v. FERC, 913 F.3d 1099, 
1104 (D.C. Cir. 2019). 

 
D. EPA Adopts A Rule to Eliminate Ambiguity and Abuse 

 
Citing the April 2019 Executive Order and Pre-Proposal Stakeholder Engagement, EPA 

published a proposed rule, Updating Regulations on Water Quality Certification, 84 Fed. Reg. 44,080 
(Aug. 22, 2019), to, inter alia, limit the scope of 401 certification to water quality impacts from the 
discharge associated with the licensed or permitted project; interpret “receipt” and “certification 
request” as used in the CWA; reaffirm that certifying authorities are required by the CWA to act on a 
request for certification within a reasonable period of time, which shall not exceed one year; and 
specify the contents and effect of a certification or denial. Despite the short text of the proposed rule 
itself—less than four Federal Register pages—EPA provided a lengthy statutory and legal analysis. 
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 Louisiana, joined by other states, provided extensive comments in support of the proposed 
rule. Exhs. 1-3. The Governor of Wyoming even testified before the Senate Committee on the 
Environment and Public Works in support of EPA’s rule and parallel Congressional action. 
Thereafter, EPA published the final rule, Clean Water Act Section 401 Certification Rule, 85 Fed. Reg. 
42210 (July 13, 2020) (“2020 Rule”). The accompanying commentary acknowledged the Rule was 
driven by, inter alia, the 1972 statutory amendments, “litigation over the section 401 certifications for 
several high-profile projects,” and “the need for the EPA to update its regulations to provide a 
common framework for consistency with CWA section 401 and to give project proponents, certifying 
authorities, and federal licensing and permitting agencies additional clarity and regulatory certainty.” 
Id. at 42,211. The Rule went into effect on September 11, 2020.   
 

E. President Biden Issues Executive Order 13990 and EPA Announces Its Intent to 
Reconsider the Clean Water Act 401 Certification Rule 

 
On January 20, 2021, newly-elected President Biden issued Executive Order 13990. 86 Fed. 

Reg. 7,037 (Jan. 25, 2021). Among other things, that order revoked Executive Order 13,868 and 
directed agency heads to “immediately review all existing regulations, orders, guidance documents, 
policies, and any other similar agency actions (agency actions) promulgated, issued, or adopted 
between January 20, 2017, and January 20, 2021, that are or may be inconsistent with, or present 
obstacles to, the policy set forth in section 1 of [that] order.” Id. at 7,037. President Biden then directed 
that “[f]or any such actions identified by the agencies, the heads of agencies shall, as appropriate and 
consistent with applicable law, consider suspending, revising, or rescinding the agency actions.” Id. A 
“Fact Sheet: List of Agency Actions for Review” posted that same day to whitehouse.gov identified 
the Clean Water Act Section 401 Certification Rule as an action for review under Executive Order 
13990. Exh. 11. Neither Executive Order 13990 nor the Fact Sheet identified any specific problem 
with the Clean Water Act Section 401 Certification Rule. Nevertheless, on June 2, 2021, EPA 
announced its Notice of Intent to Reconsider and Revise the Clean Water Act 401 Certification Rule 
“in accordance with” Executive Order 13990. 86 Fed. Reg. at 29,541. Louisiana and other States 
responded with comments opposing reconsideration. Exh. 12. EPA is nevertheless proceeding with 
reconsideration and a Proposed Rule     
 
II.  The Proposed Rule is Inconsistent with Its Stated Purpose, Fails to Consider Reliance 

Interests, and Fails to Consider Important Aspects of the Problem 
 
 As Louisiana explained in its August 2, 2021, letter, we are deeply troubled by EPA’s 
reconsideration of a significant rule less than one year after it was finalized. Exh. 12. In its Notice of 
Intent to Reconsider, and again in its Proposed Rule, EPA offered only vague reasons for 
reconsideration: “[1] [t]he text of CWA Section 401; [2] Congressional intent and [3] the cooperative 
federalism framework of CWA Section 401; [4] [unspecified] concerns raised by [unidentified] 
stakeholders about the 401 Certification Rule, including [unspecified] implementation related 
feedback; [5] the principles outlined in the Executive Order; and [6] [unspecified] issues raised in 
ongoing litigation challenges to the 401 Certification Rule.” 86 Fed. Reg. at 29542. Of course, “the 
text of CWA 401,” “Congressional intent,” and the “cooperative federalism” framework of CWA 
Section 401 were extensively addressed in connection with the 2020 Rule, e.g., 85 Fed. Reg. at 42,215-
17, 42,226, and EPA expressly “determined that the final rule implements the fundamental statutory 
objectives of the CWA,” 85 Fed. Reg. at 42,212. With respect to “implementation related feedback,” 
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we question whether any stakeholder had sufficient experience implementing a rule that had been in 
effect less than nine months to provide feedback warranting revision.  
 
 What remains are Executive Order 13990 and “issues raised in litigation” that has not reached 
the merits, and that the Supreme Court found so off-mark as to warrant a stay of the judgment. Neither 
provides a basis for reconsideration. EPA thus falls back on a claim of “inherent authority to 
reconsider past decisions” and an assertion that “such a revised decision need not be based upon a 
change of facts or circumstances.” 86 Fed. Reg. at 29542; but see, e.g., California v. Bernhardt, 472 F. Supp. 
3d 573, 600-01 (N.D. Cal. 2020) (“While the Executive branch holds the power to issue executive 
orders, an agency cannot flip-flop regulations on the whims of each new administration. The APA 
requires reasoning, deliberation, and process. These requirements exist, in part, because markets and 
industries rely on stable regulations.”). Tellingly, EPA’s Notice of Intent to Reconsider made no 
mention of the well-documented abuses that preceded the Clean Water Act 401 Certification Rule or 
EPA’s determination that “some certifying authorities [had] implemented water quality certification 
programs that exceed the boundaries set by Congress in section 401.” 85 Fed. Reg. at 42,215. EPA 
nevertheless proceeded with its Proposed Rule, again referencing “the principles outlined in Executive 
Order 13,990” and “inherent authority to reconsider past decisions and to revise, replace, or repeal a 
decision to the extent permitted by law and supported by a reasoned explanation.” 87 Fed. Reg. at 
35,325. 
 
 The stated purpose of the Proposed Rule is “to foster a more efficient and predictable 
certification process.” 87 Fed. Reg. at 35,326. Yet much of the Proposed Rule is inconsistent with 
efficiency and predictability. Indeed, it expressly rejects the certainty of the 2020 Rule in favor of 
proceeding by litigation, differing requirements by 50+ certifying authorities, and not taking a position 
on core issues that underlay the 2020 Rule. Indeed, the Proposed Rule fails to grapple with the abuses 
that preceded the 2020 Rule, or address project proponents’ and states’ reliance on the 2020 Rule.    
 
III. The Proposed Rule fails to provide adequate notice and opportunity to comment. 
 

The Proposed Rule includes numerous requests for comment about regulatory options, many 
of which may interact if adopted. It is therefore difficult for interested parties to comment on the 
Proposed Rule given this “choose your own adventure” rulemaking approach, involving numerous 
possible combinations of provisions. EPA should provide another round of comments after it has a 
more firm proposed rule in mind.    
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IV. Specific Comments 

1. 1971 Rule 
 

We appreciate and agree with EPA’s acknowledgement that “the 1971 Rule did not … reflect 
the current statutory language.” 87 Fed. Reg. at 35,319. 
 

2. Pre-filing meeting requests  
 
We note the short period of time the “pre-filing meeting request” requirement has been in 

effect and the certifying authority’s discretion whether to hold such a meeting. Cf. 86 Fed. Reg. at 
29,544 (“EPA is interested in . . . whether any major projects are anticipated in the next few years that 
could benefit for or be encumbered by the 401 Certification Rule’s procedural requirements.”). We 
question whether anyone has sufficient experience with this requirement to provide meaningful 
support for any substantive change.       

 
EPA nevertheless requests comment on whether it should define “applicable submission 

procedures” in the regulatory text, the timeline between submission of a pre-filing meeting request 
and a certification request, whether certain project types should be excluded from prefiling meeting 
request requirement, and whether there should be a process for the proponent to ask the certifying 
authority to waive the pre-filing meeting request requirement. 87 Fed. Reg. at 35,330. Consistent with 
the Proposed Rule’s stated purpose of “fostering a more efficient and predictable certification 
process,” 87 Fed. Reg. at 35,326, we believe EPA should define “applicable submission procedures” 
in the regulatory text for all certifying authorities so as to avoid vagueness and a Kafka-esque 
requirement that proponents comply with unspecified procedures. We believe the 30 day pre-
certification request period under the 2020 Rule is reasonable, and we agree that certain types of simple 
or routine projects should be excludable from the pre-filing meeting request requirement by 
regulation. We are concerned, however, that unbounded discretion for certifying authorities to add 
requirements for certification requests combined with unbounded discretion to exclude certain 
categories of projects may result in abuses targeting disfavored categories of projects. For projects that 
are not excluded by regulation, we believe a project proponent’s request for a waiver of the pre-filing 
meeting requirement is sufficiently straight-forward that no formal process should be required. We 
agree with EPA’s proposal of requiring certifying authorities to provide a written acknowledgement 
and determination of need for a pre-filing meeting within 5 days of receipt.    

3. Request for Certification and Receipt 

The 2020 Rule defines a certification request as “a written, signed, and dated communications 
that satisfies the requirements of [40 C.F.R.] 121.5(b) or (c).” 40 C.F.R. 121.1(c). Those sections in 
turn specify information that must be included in a certification request. 

To the extent additional information is necessary, certifying authorities can request 
information from applicants. If the applicant fails to provide that information, the certifying authority 
can issue a denial. The check on such a denial is the 2020 Rule’s requirement that “the denial must 
describe the specific water quality data or information, if any that would be needed to assure the 
discharge from the proposed project will comply with water quality requirements” or “that would be 
needed to assure that the range of discharges will comply with water quality requirements.” 40 C.F.R. 
121.7(e)(1)(iii), (2)(iii). In short, rational project proponents are unlikely to refuse to provide 
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information requested by a certifying authority if withholding that information will only result in a 
denial. The Proposed Rule appears to be a politically-driven change where there is no underlying 
problem, and which will indeed cause problems.1  

We disagree that EPA can require a project proponent to obtain a draft federal license or 
permit on an unknown timeline before filing a request for certification. 87 Fed. Reg. 35,332. As an 
initial matter, is unclear how federal agencies could issue draft permits and if these drafts would be 
subject to public comment. This ambiguity for a process that does not currently exist in other agencies 
adds an unnecessary step in the process. This requirement would also alter the timeline for permit 
reviews, given that project proponents generally submit requests for water quality certification when 
they submit permit applications.  Under the proposal, the federal agency must be far enough along in 
its review to issue a draft permit the applicant can include in its request for certification.  This 
requirement could add significant delays to the permitting process. Indeed, the requirement for pre-
request draft permits is nakedly at odds with Congress’s focus on a one year timeline. EPA should 
revise the current definition to remove the requirement that a draft or final federal permit be included 
in the applicant’s certification request. To the extent EPA insists on detailed information regarding 
the license or permit—it should not—EPA’s alternative approach of having a project proponent 
submit its license or permit application, 87 Fed. Reg. at 35,333, is relatively more consistent with 
Congress’s statutory timeline.   

We disagree that EPA can delegate to certifying authorities the ability to determine whether 
the certifying authority has received a request for certification or a “complete” request for certification, 
or to define their own additional requirements for a certification request. See 87 Fed. Reg. 35,331, 
35,334. Congress gave EPA—not other certifying authorities—a measure of regulatory power in 
connection with the CWA, and whatever deference is owed is to EPA, not certifying authorities. More 
broadly, allowing a certifying authority to determine when it has received sufficient information to 
begin the waiver clock provides essentially no limitation on the period for review. Cf. Fed. R. Civ. P. 
3 (“A civil action is commenced by filing a complaint with the court.”). Adequacy of the complete 
information package is a separate question from whether a certification request has been submitted. 
Congress made clear that the permitting process should not take more than one year, and the 
maximum time set by statute is keyed to receipt of a request for certification, not detailed information. 
See 85 Fed. Reg. at 42,235 (citing, inter alia, 33 U.S.C. 1341). On this point, the Proposed Rule appears 
to be contrary to Congress’ clear intent, implicates Due Process concerns, and would dramatically 
hinder the permitting process. Pragmatically, without a uniform definition, States will create a 
patchwork of definitions. This will enable States to establish requirements that frustrate infrastructure 
development by forcing the production of unnecessary or irrelevant information before even 
considering a request or adding additional ambiguity into the process. 

                                                            
1 The only purported problem with the 2020 Rule that EPA identifies is “an increase in 

denials” in one state. 87 Fed. Reg. at 35,334. Given certain States’ history of using repeated data 
requests to manipulate the regulatory process and deter politically disfavored projects by stringing out 
the certification process beyond the one year statutory period, an increase in judicially reviewable 
merits denials may reflect the 2020 Rule working as intended.       
 
 



8 
 

To the extent certifying authorities can be delegated such power, Due Process and basic 
fairness require that the required contents be clearly and authoritatively published. See 87 Fed. Reg. at 
35,378 (proposed 40C.F.R. 121.5(b)). EPA acknowledges that such content requirements, submission 
procedures, and the like may not be publicly available. 87 Fed. Reg. at 35,337. Consistent with Due 
Process and EPA’s stated goal of promoting certainty, EPA should clarify that content requirements 
and receipt timing must not tied to requirements and procedures that are not formally adopted and 
published as regulations. Further, EPA should have clear, minimal requirements for what must be 
included in a certification request to initiate the waiver period. 

More broadly, there appears to be no rationale for a change. Louisiana and other undersigned 
States advocated for the existing limits on an open-ended time period to determine whether an 
application was complete. EPA agreed and revised the certification process; it now provides a system 
by which certifying authorities receive notice of a request before that request is filed, have the ability 
to seek information from a project proponent, have a definite period of time to act on that 
information, and – consistent with Due Process – must identify specific missing information if a denial 
is due to insufficient information. See, e.g., Goldberg v. Kelly, 397 U.S. 254, 271 (1970) (“[T]he decision 
maker should state the reasons for his determination and indicate the evidence he relied on.”). The 
process set forth in the Rule helps prevent the abuses and arbitrary denials that led Undersigned States 
to urge EPA to adopt the Rule. See, e.g., Henry J. Friendly, “Some Kind of Hearing,” 123 UNIV. PA. 
LAW REV. 1267 1292 (1975) (“A written statement of reasons, almost essential if there is to be judicial 
review, is desirable on many other grounds. The necessity for justification is a powerful preventive of 
wrong decisions. The requirement also tends to effectuate intra-agency uniformity . . . .”).  And, with 
regard to projects that cross state lines (like pipelines or interstates) or that serve broader geographical 
regions (like solar farms or wind farms), it prevents one state from using bureaucratic games to 
effectively veto a project that has significant economic effects across an entire region. 

4. Reasonable period of time 

a. Congress specified that “[i]f the State, interstate agency, or Administrator, as the case may 
be, fails or refuses to act on a request for certification, within a reasonable period of time (which shall 
not exceed one year) after receipt of such request, the certification requirements of this subsection 
shall be waived with respect to such Federal application.” 33 U.S.C. 1341(a)(1). The 2020 Rule 
accordingly provides that “[t]he Federal agency shall establish the reasonable period of time either 
categorically or on a case-by-case basis” which “shall not exceed one year from receipt,” 40 C.F.R. 
121.6, i.e., one year from “the date a certifying request is document as received by a certifying authority, 
40 C.F.R. 121.1(m). The 2020 Rule then identifies broad factors the Federal agency “shall consider” 
in establishing the reasonable period of time: “(1) the complexity of the proposed project; (2) the 
nature of any potential discharge; and (3) the potential need for additional study or evaluation of water 
quality effects from the discharge.” 40 C.F.R. 121.6(c).   

b. EPA has expressed concern that the 2020 Rule does not allow certifying authorities a 
sufficient role in setting the timeline for review and limits the factors agencies can use to determine 
reasonable period of time. In fact, the Undersigned States have the opposite concern – that allowing all 
50 States (and other certifying authorities) to establish different timeliness for review increases 
instability and inefficiency. Further, where additional time is demonstrably necessary, the 2020 Rule 
provides as a safety valve that that “[t]he Federal agency may extend the reasonable period of time at 
the request of a certifying authority or a project proponent.” 40 C.F.R. 121.6(d).  
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Notably, both EPA and the Army Corps of Engineers have determined that a reasonable 
period of time should generally be less than one year. See 33 CFR 325.2(b)(1)(ii) (60 days); 40 C.F.R. § 
121.16(b) (6 months); 40 C.F.R. § 124.53(c)(3) (60 days). Having a Federal agency set the reasonable 
period of time serves to minimize the arbitrary delays and bureaucratic gamesmanship that were at the 
heart of the Undersigned States’ concerns. EPA should continue to have Federal agencies establish 
the reasonable period of time, as they have done for decades consistent with judicial and administrative 
precedent. See, e.g., Hoopa Valley Tribe v. FERC, 913 F.3d 1099, 1104 (D.C. Cir. 2019) (“Thus, while a 
full year is the absolute maximum, it does not preclude a finding of waiver prior to the passage of a 
full year.”); Constitution Pipeline Company, LLC, 164 FERC P 61029 (F.E.R.C.), 2018 WL 3498274 (2018) 
(“[T]o the extent that Congress left it to federal licensing and permitting agencies, here the 
Commission, to determine the reasonable period of time for action by a state certifying agency, 
bounded on the outside at one year, we have concluded that a period up to one year is reasonable.”). 

c. Given Congress’s clear focus on a one-year timeframe, we disagree that “the reasonable 
period of time” can permissibly “not commence until after the Federal licensing or permitting agency 
prepares a draft license or permit.” 87 Fed. Reg. 35,339. We note that EPA provides no timeline for 
such drafts and no assurances that other agencies will make draft licenses or permits available.  

d. Under the CWA, a state must act within a reasonable period of time, not to exceed one 
year, or the request will be deemed waived. The waiver provision was adopted to prevent delays that 
could “kill” a project.2 Certain States’ practice of asking project proponents to withdraw and resubmit 
requests for certification to restart the one-year waiver clock has been subject to litigation. EPA’s 
proposal does not take a position on the legality of withdrawing and resubmitting a certification 
request, but instead indicates EPA will defer to the courts and states to make case-specific decisions 
or issue their own regulations on this point.  87 Fed. Reg. at 35,341-42. The resulting uncertainty and 
delay is inconsistent with the stated purpose of the Proposed Rule. EPA should clarify that in all cases 
states need to make certification decisions in a timely and expeditious manner. The CWA is clear on 
this point.  “If the State . . . fails or refuses to act on a request for certification, within a reasonable period 
of time (which shall not exceed one year) after receipt of such request, the certification requirements of this 
subsection shall be waived with respect to such Federal application.”  33 U.S.C. § 1341(a)(1) (emphasis 
added). EPA should also clarify that any attempt by a certifying authority to delay the commencement 
or conclusion of its time period for review without following the proposed process for an extension, 
would violate the Clean Water Act.  

 
We disagree with EPA’s taking no position on the legality of withdrawing and   resubmitting 

a certification request. 87 Fed. Reg. 35,341. The Proposed Rule notes that certain state and tribal 

                                                            
2 The waiver language first appeared in an amendment offered by Congressman Edmondson 

and approved by the House of Representatives in 1969. See 115 Cong. Rec. at 9,259 (starting debate 
on H.R. 4148, Water Quality Improvement Act of 1969), 9,264–65 (amendment offered and 
discussed), and 9,269 (amendment accepted) (Apr. 16, 1969). Congressman Edmondson observed 
that the purpose of the amendment was “to do away with dalliance or unreasonable delay and require 
a ‘yes’ or ‘no,’” from affected states. Id. at 9,264. The only other speaker to address this language 
observed that it “guards against a situation where the water pollution control authority in the State in 
which the activity is to be located . . . simply sits on its hands and does nothing. Any such dalliance 
could kill a project just effectively as an outright determination on the merits not to issue the required 
certification.” Id. at 9,265 (remarks by Congressman Holifield). 
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stakeholders specifically desired more flexibility, notwithstanding Congress’s clear focus on a one year 
timeline. In short, EPA appears to be providing a path to restart the abuses that led to the 2020 Rule. 
And EPA implicitly acknowledges withdrawal and resubmission is not one of the options for certifying 
authorities. See 87 Fed. Reg. at 35,350. Regarding EPA’s request for comment on “specifically 
authorizing withdrawals and resubmissions,” we do not believe EPA has such authority, and it would 
be plainly contrary to the statutory one-year time period. EPA should not leave open the possibility 
that states will pressure project proponents to withdraw and resubmit their request to extend the one-
year review/waiver period.  

e. EPA implicitly raises the question of when does a certifying authority waive certification. 
The Rule recognizes clear, bright lines, i.e., the certification request review period has a clear beginning, 
a definite end, and a tangible consequence for a certifying authority’s failure to act. The 2020 Rule is 
thus consistent with Congress imposition of a clear time limit. See 33 U.S.C. § 1341(a)(1). Congress 
did not qualify the statutory language to allow the certifying authority to delay the commencement of, 
toll, extend, or otherwise alter or modify that timeframe after the request is received. See N.Y. State 
Dep’t of Envtl. Conservation v. FERC, 884 F.3d 450, 455–56 (2d. Cir. 2018) (“The plain language of 
Section 401 outlines a bright-line rule regarding the beginning of review . . . . It does not specify that 
this time limit applies only for ‘complete’ applications.”).  

5. Scope of Certification  

a. Undersigned states agree that “the 1971 Rule did not fully reflect the current statutory 
language [after the 1972 amendments to the CWA]” on the scope of certification. 87 Fed. Reg. at 
35319. We further agree with EPA’s acknowledgment that the Supreme Court in PUD No. 1 appeared 
to be “unaware” of the statutory change and the divergence between the statutory language and the 
regulatory text. 87 Fed. Reg. at 35,344; see also 87 Fed. Reg. at 35,346.   

 
b. The 2020 Rule makes clear that “[t]he scope of a Clean Water Act section 401 certification 

is limited to assuring that a discharge . . . will comply with water quality requirements,” 40 C.F.R. 
121.3, which are in turn defined as “applicable provisions of §§ 301, 302, 303, 306, and 307 of the 
Clean Water Act, and state or tribal regulatory requirements for point source discharges into waters 
of the United States,” 40 C.F.R. 121.1(n). The scope of certification defined in the 2020 Rule is 
reasonable and is consistent with the Clean Water Act. 

The interpretation of the statute in the 2020 Rule is correct; is consistent with the ejusdem generis, 
and noscitur a sociis canons; is consistent with the presumption that statutory amendments are intended 
to have real and substantial effect, Stone v. INS, 514 U.S. 386, 397 (1995); and was permissible under 
PUD No. 1 of Jefferson County v. Washington Dep’t of Ecology, 511 U.S. 700 (1994). Indeed, as the Supreme 
Court noted in one of the cases on which EPA relies, “when Congress fine-tunes its statutory 
definitions, it tends to do so with a purpose in mind.” S.D. Warren v. Maine Bd. of Environmental Protection, 
547 U.S. 370, 384 (2006). Rejecting such a core canon of statutory construction as “not dispositive, or 
even persuasive” is an insufficient basis to reject giving meaning to a clear statutory change. 

c. We disagree with EPA’s returning to the “activity as a whole” scope of certification. EPA 
appears to begin its statutory analysis with that result in mind, stating that the statutory terms “create 
enough ambiguity” to reach its desired result, rather than first finding ambiguity that the agency 
resolves. 87 Fed. Reg. at 35,344. We also disagree with EPA’s broadening the term “other appropriate 
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requirements of State law.” 87 Fed. Reg. at 35,342. In doing so, EPA essentially ignores the statutory 
term “appropriate,” and it fails to grapple with the abuses on this very point that underlay the 2020 
Rule. EPA explains that “activity as a whole” is intended to capture “any aspect of the project activity 
with the potential to affect water quality.” That is a substantial broadening over the 2020 Rule. And 
EPA appears to further interpret the scope of section 401 review and conditions as applying to impacts 
to all potentially affected state waters, not just the waters of the United States (“WOTUS”) within the 
state. This interpretation exceeds the authority granted to states by Congress, which is limited to 
potential discharges to “navigable waters,” i.e. WOTUS.   

We believe EPA should limit the scope of review to the discharge(s) associated with a project. 
If EPA moves forward with its interpretation that the scope of review should include the “activity as 
a whole,” EPA should provide additional guidance defining the boundaries of such a review and show 
a clear statement from Congress that authorizes this expansion. In particular, EPA should limit the 
jurisdictional scope of the rule to consideration of impacts to waters over which EPA and the states 
have CWA authority under 401 (i.e., WOTUS). 

d. We are deeply troubled by EPA’s reliance on the 1989 Guidance, which appears to have 
been prepared — at least in part — by an activist. See 87 Fed. Reg. at 35,345. Outsourcing guidance 
to activists (or even low-level employees) is improper. Moreover, such “guidance” can hardly be taken 
as reflect the agency’s opinion or practice.   

e. Although we disagree with EPA’s change to the scope of certification, if such change is to 
occur, we support EPA specifically defining the term “activity” to mean “only those activities at the 
project site that are specifically authorized by the Federal license or permit in question.” 87 Fed. Reg. 
at 35,346. As EPA notes, Congress does not “hide elephants in mouseholes,” and the CWA cannot 
be read to expand licensing or permitting power under other statutes. EPA’s request for comment on 
“whether and how federal licensing or permitting agencies could effectively implement a certification 
with conditions addressed to impacts from the ‘activity as a whole’ if it has authority over only a small 
part of a larger project” highlights the weak legal foundation for EPA’s expansive scope of 
certification. It also shows that EPA’s Proposed Rule is likely impermissible under the major questions 
doctrine. 

f. Undersigned States note that any interpretation that allows certifying authorities to make 
certification decisions based on matters unrelated to water quality (e.g, greenhouse gas emissions, 
transportation impacts, project need, etc.) would not only be an unreasonable interpretation of the 
statute, but would create boundless discretion and inject ambiguity. While States value their right to 
be “incubators of democracy” in the development of their own laws and policies, the objectives of 
the Clean Water Act are not well-served by ambiguity and state-by-state policy. Notably, EPA does 
not mention the 2020 Rule’s justification that “some certifying authorities have included conditions 
in a certification that have nothing to do with effluent limitations, monitoring requirements, water 
quality, or even the CWA,” “such as requirements for biking and hiking trails to be constructed, one 
time and recurring payments to State agencies for improvements or enhancements that are unrelated 
to the proposed . . . project, and public access,” or its well-founded conclusion that such actions are 
not authorized by Section 401. 85 Fed. Reg. at 42,256-257. We appreciate and agree that “that it would 
be inconsistent with the purpose of CWA section 401 to deny or condition a section 401 certification 
based on potential air quality, traffic, noise, or economic impacts that have no connection to water 
quality.” 87 Fed. Reg. at 35343.  
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6. Certification Actions 

As EPA notes, the 2020 Rule provides that certifying authorities may take one of four actions 
on a certification request: grant certification, grant certification with conditions, deny certification, or 
waive certification. EPA seeks input as to “whether there is any utility in requiring specific components 
and information for certifications with conditions or denials.” 86 Fed. Reg. at 29543. As noted above, 
a decision maker’s stating “the reasons for his determination and . . . the evidence he relied on” are 
basic requirements of Due Process. Goldberg, 397 U.S. at 271. Such information is also essential for 
judicial review and is a powerful preventive of wrong decisions. Friendly, “Some Kind of Hearing,” 
123 UNIV. PA. LAW REV. at 1292. And particularly in the case of denials, a complete statement of the 
basis for denial facilitates a proponent being able to traverse the denial via a new certification request. 
The 2020 Rule thus properly requires information regarding conditions and denials to be included in 
a certifying authority’s action on a certification request. 40 C.F.R. 121.7.  

EPA previously expressed concern “that a federal agency’s review may result in a state or 
tribe’s certification or conditions being permanently waived as a result of nonsubstantive or easily 
fixed procedural concerns identified by the federal agency.” 86 Fed. Reg. at 29,543. The 2020 Rule 
provides for waiver on “failure or refusal to satisfy the requirements” of certain provisions. 40 C.F.R. 
121.9. “Refusal to comply” implies that any “failure” may be timely corrected. This requirement serves 
to police certifying authorities compliance with EPA’s procedural rules via a mechanism that is quicker 
and less costly than judicial review. 

EPA now asserts that Section 401(a)(1) “clearly indicates Congress’s intent to limit 
constructive waivers to situations where a certifying authority did not act.” 87 Fed. Reg. at 35,351. Yet 
that seems inconsistent with Congress’s broader focus on a one-year timeframe.  

EPA also appears to be deleting the requirements that the certifying authority explain the 
necessity of each condition and provide a citation to an applicable Federal, state, or tribal law, 40 
C.F.R. 121.7(d), and that denials identify any water quality requirements with which the discharge will 
not comply, including why and any specific information that would explain a denial based on 
insufficient information, 40 C.F.R. 121.7(e). 87 Fed. Reg. at 35,352-54. As noted above, such stated 
reasoning is a basic requirement of Due Process. That some certifying authorities complained that 
identifying such basic information about the rationale for their decisions “delayed . . . the certification 
process” strongly suggests those certifying authorities previously operated (and desire to do so again) 
in an arbitrary and unlawful manner. 87 Fed. Reg. at 35,352. If the certifying authority struggles to 
specifically identify the “water quality requirements” warranting a condition, for example, that suggests 
they are unable to do so or that the causal chain is speculative.        

7. Neighboring Jurisdictions 

CWA Section 401(a)(2) establishes a process for “neighboring jurisdictions” to participate in 
the federal licensing or permitting process where the discharge “may affect” their water quality. Under 
Section 401(a)(2), EPA determines whether the discharge may affect the water quality of a neighboring 
state.  If the discharge may affect a neighboring state, then EPA must notify the state and provide the 
state with an opportunity to determine whether the discharge will violate the water quality 
requirements of the state.  
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The 2020 Rule gave EPA discretion to determine whether to make a “may affect” 
determination. It was not mandatory. EPA’s proposal, however, mandates that EPA “shall determine 
whether a discharge from the certified or waived project may affect water quality in a neighboring 
jurisdiction.” 87 Fed. Reg. at 35,380 (proposed 40 C.F.R. 121.13(a)). Smaller projects and projects 
internal to a state will not impact neighboring jurisdictions, such that this requirement would be a 
significant waste of EPA’s limited resources. EPA should not require its staff to make a “may affect” 
determination for every certification application. 

8. Federal Review 

The 2020 Rule provides federal agencies with greater authority to review certifications. For 
example, if a State does not include support to justify a denial or a condition, federal permitting 
agencies can find that a state waived its certification authority, or waived its authority with regard to a 
specific condition. The Proposed Rule limits the authority provided by the 2020 Rule. Under the 
Proposed Rule, federal agencies may only review a certification decision to determine (1) whether the 
decision clearly indicates the nature of the decision (i.e., is it a grant, grant with conditions, denial, or 
express waiver), (2) whether the proper certifying authority issued the decision, (3) whether public 
notice was provided, and (4) whether the decision was issued within the reasonable period of time. 
Importantly, if the federal agency determines that a certification was not issued within the reasonable 
period of time, the federal agency may determine that a waiver has occurred (or alternatively, may 
extend the reasonable period of time up to the one year statutory maximum).  We believe EPA should 
continue to provide federal agencies with the authority to determine when waiver has occurred, an 
important aspect of the certification process. 

9. Enforcement 

EPA requests comment on whether it should propose regulatory text to address state or tribal 
enforcement authority with respect to the CWA’s citizen suit provision. We note that the citizen suit 
provision expressly recognizes that it is limited by the States’ sovereign immunity. See 33 U.S.C. § 1365.  

10. Regulatory Flexibility Act 

We respectfully submit that EPA’s claim that the Proposed Rule will not have a significant 
economic impact on a substantial number of small entities is incredible. 87 Fed. Reg. at 35,375. The 
Proposed Rule repeatedly replaces the single-rule regulatory certainty of the 2020 Rule with regulation 
by 50+ certifying authorities and regulation by litigation. The requirement for a draft permit or license 
also implicates costly delay. Even if EPA is unable to quantify the impacts of the Proposed Rule on 
small entities, EPA should at least provide a qualitative analysis and discuss the impact of various 
features of the Proposed Rule. 

11. Federalism 

In view of the well-documented history of certain States abusing their CWA authority to 
effectively block projects in other States for non water-quality reasons, EPA’s determination that the 
Proposed Rule does not have federalism implications is misplaced. For example, EO 13132 requires 
EPA to “closely examine the constitutional and statutory authority supporting any action that would 
limit the policymaking discretion of the States and shall carefully assess the necessity for such action.” 
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The abusive use of CWA certifying authority to block projects in other States on non-water quality 
reasons inherently limits the policymaking discretion of the State in which the blocked project would 
be located. The Proposed Rule increases the ability of States to abuse their CWA certifying authority 
in comparison to the 2020 Rule. EPA should acknowledge as much and perform the appropriate 
analysis under EO 13132.   

*  *  *  *  * 
 

 Please don’t hesitate to contact me with any questions or concerns. The point of contact for 
this matter is Deputy Solicitor General Scott St. John, stjohnj@ag.louisiana.gov, 225-485-2458. 
 
       With kind regards, 
 

        
 
       Jeff Landry 
         Louisiana Attorney General  
 

 
 
Steve Marshall 
Alabama Attorney General 
 

 
Austin Knudsen 
Montana Attorney General 
 

 

 
Treg Taylor 
Alaska Attorney General  
 

 
 
Doug Peterson 
Nebraska Attorney General 
 

 

 
 
Leslie Rutledge 
Arkansas Attorney General 
 

 

 
 
Alan Wilson 
South Carolina Attorney General 
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Todd Rokita 
Indiana Attorney General 

 

 

 
 
Ken Paxton 
Texas Attorney General 
 

 
 
 
 
 
Daniel Cameron 
Kentucky Attorney General 
 

 

 
 
Patrick Morrisey 
West Virginia Attorney General 
 

 

  
Lynn Fitch 
Mississippi Attorney General 
 

 
Bridget Hill 
Wyoming Attorney General 

 
Eric Schmitt 
Missouri Attorney General 
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February 26, 2019 
 
The Honorable Andrew Wheeler 
Acting Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 
Wheeler.andrew@Epa.gov 
 
 
Dear Acting Administrator Wheeler: 

 
States are on the front line of protecting the environment, public health, and the welfare of 

citizens within our respective borders. The cooperative federalism principles that are central to 
many of our nation’s environmental statutes recognize the critical role states play and, when 
implemented appropriately, encourage partnership between states and the federal government.   

 
Unfortunately, the cooperative federalism principles of the Clean Water Act are sometimes 

coopted to advance the political agendas of certain state actors. In particular, Section 401 of the 
Clean Water Act has been manipulated to block infrastructure projects that are in the public interest 
of other states and the nation generally. This tactic has been implemented to delay or to block vital 
oil and gas pipeline projects, coal projects, LNG terminal projects, and other fossil energy projects. 
The actions of individual state actors are disruptions to interstate commerce and negate the intent 
of providing the consistent and reliable permitting process envisioned by the Clean Water Act.  

 
For example, in 2017, the State of New York unilaterally blocked the approximately $500 

million interstate pipeline Northern Access Project when it denied a Water Quality Certificate for 
the project, notwithstanding the Pennsylvania Department of Environmental Conservation’s prior 
issuance of a Water Quality Certificate and the FERC’s prior approval of the project. Similarly, in 
2017, the Washington Department of Ecology opaquely denied “with prejudice” a Water Quality 
Certificate for another project, the Millennium Bulk Terminal, just three business days after 
receiving 240 pages of additional information it requested. Without these Water Quality 
Certificates, these projects cannot go forward regardless of their importance to the nation. 
Individual state actors should not be allowed to unilaterally and negatively impact the economies 
of multiple other states and the nation as a whole under the guise of implementing federal law. 

 
While the cooperative federalism principles of Section 401 may can be maintained through 

clarification of the process by which federal and state regulatory authorities are expected to 
implement the law, this clarification should recognize and preserve the states’ primary 
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responsibility over and rights concerning water quality.  Congress intended Section 401 as an 
opportunity for states to evaluate water quality impacts from federally-permitted projects. 
Instruction from EPA on the respective roles of state and federal authority within the bounds 
intended by the statute is needed to ensure that Section 401 is used for its intended purpose to 
protect water quality, to minimize its potential for misuse, and to provide predictability in 
permitting energy infrastructure.  

 
As Attorneys General, we support an effort by EPA to maintain cooperative federalism and 

the rule of law to the Section 401 process.  
 

 
Sincerely, 
 

    
Jeff Landry    
Louisiana Attorney General 
 

 
 
Steve Marshall  
Alabama Attorney General  
 

 
Tim Fox 
Montana Attorney General 
 

 
Doug Peterson 
Nebraska Attorney General  
 
 
 
 
 
 

 
 
Alan Wilson 
South Carolina Attorney General 
 
 

 
Ken Paxton 
Texas Attorney General 
 
 
 

 
Patrick Morrisey 
West Virginia Attorney General  
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May 24, 2019 
 
 
The Honorable Andrew Wheeler 
Administrator 
Environmental Protection Agency 
1200 Pennsylvania Avenue 
Mail Code 1101A 
Washington, D.C. 20460 
 
RE: Pre-proposal recommendation letter 

Docket ID: EPA-HQ-OW-2018-0855 
 
 
Dear Administrator Wheeler: 
 
 We write today to support the EPA’s rule-making effort in response to the President’s 
Executive Order on Energy Infrastructure and Economic Growth. As states hold the primary 
responsibility of evaluating and maintaining healthy water quality within our borders, we 
understand the need for an effective, workable system that enhances cooperative federalism. But 
without proper checks on centralized programs like the Clean Water Act, the incentive for misuse 
exists. Section 401 of the Clean Water Act has been manipulated to block infrastructure projects 
that are in the public interest of individual states and the nation as a whole. Using WQC approvals 
as a delay tactic to block vital energy infrastructure projects in abuse of the power committed to 
the States and inconsistent with our shared obligations under the program. These disruptions 
burden interstate commerce and negate the CWA’s intent of providing the consistent and reliable 
permitting process.  

 
It is encouraging that the President and EPA’s calls for action echo the concerns raised in 

the February 26th letter from a group of Attorneys General. With the stated goals of promoting 
efficient permitting processes, reducing regulatory uncertainties, and promoting timely Federal-
State cooperation, the Executive Order prompting this review provides a clear indication of the 
problems to be addressed and the solutions employed.1  

 
Many of these problems are evidenced in the February 26th letter, which spoke to specific 

actions obstructing energy infrastructure projects. These actions divert state and federal resources 
from other important priorities. For example, since that letter was issued, a federal district court 
                                                 
1 Exec. Order 13868, Promoting Energy Infrastructure and Economic Growth (April, 10 2019). 
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stayed the aggrieved applicant’s challenge to Washington State’s WQC denial until state 
proceedings conclude.2 The applicant appealed to the U.S. Ninth Circuit Court of Appeals in the 
interim.3 New York denied a WQC for the $500 million Northern Access Pipeline Project, but that 
action was subsequently vacated by the Second Circuit.4 However, the Federal Energy Regulatory 
Commission (FERC) may have subsequently mooted the case by ruling the State failed to act on 
the WQC request within the statutory one-year timeframe.5 The net effect of these orders is unclear 
at this time. Additionally, New York just denied yet another WQC6 for the $927 million Northeast 
Supply Enhancement (NESE) project, would supply improved natural gas to a market that 
currently faces new gas connection moratoria due to supply shortages.7 And while applicants for 
both this project and the $7.5 billion Jordan Cove project Oregon recently denied 8can resubmit 
their applications,  these resubmissions represent unnecessary regulatory delays that could also be 
mitigated by improved regulatory clarity. 

 
A few areas are particularly ripe for EPA guidance. First, EPA should update guidance to 

emphasize the appropriate review standard of “reasonable assurance” to deter states from setting 
prohibitively higher, standards.9 EPA should also undertake a substantive review of the CWA’s 
implementing regulations, as many of these have not been updated in nearly four decades.10 
Another area of concern is the tolling provision applied to a presumed waiver of state certification, 
under which states waive certification if they fail to act on a certification request within one year 
of receipt.11 Both the Northern Access and Jordan Cove denials mentioned above were in some 
way influenced by recent federal interpretation of this provision. Federal appellate courts and the 
FERC have ruled that this provision has a bright line trigger upon receipt of the application as 
opposed to the agency’s subjective determination of when a “complete” application is submitted.12 
In accordance with the President’s Executive Order to restore consistency to the 401 process, EPA 
should update its guidance to reflect this interpretive clarification.13  
 
                                                 
2 Lighthouse Resources Inc, et al. v. Jay Inslee, et al., 3:18-cv-05005 (W.D. Wash) (order granting motion to stay).  
3 Id. (notice of appeal). 
4 Nat’l Fuel Gas Supply Corp. v. N.Y. State Dep’t of Envtl. Conservation, 17-1164-cv (2d. Cir. 3/29/19) (“[T]he 
Denial Letter here insufficiently explains any rational connection between facts found and choices made.” See also 
n.2 “…the agency appears to have considered a separate application in formulating its decision, or possibly used a 
boilerplate denial but failed to delete portions that do not relate to the instant application.”). 
5 Federal Energy Guidelines, FERC Reports, 167 FERC ¶ 61,007 (April 2, 2019). 
6 Press Release, N. Y. State Dep’t of Env’t Conservation, DEC Statement on Water Quality Certification for 
Proposed Northeast Supply Enhancement Pipeline Project (May 15, 2019) 
7 George Lobsenz, Despite Asserted Gas Shortages in State, New York Blocks New Pipe, The Energy Daily (May 
17, 2019). 
8Or. Dep’t of Env’t Quality, Press Release, DEQ Issues a Decision on Jordan Cove’s Application for 401 Water 
Quality Certificate (May 06, 2019). 
9 33 U.S.C. 1341 (a)(3), (4) 
10 Deidre Duncan and Clare Ellis, Clean Water Act Section 401: Balancing States’ Rights and the Nation’s Need for 
Energy Infrastructure, 25 Hastings Environmental L.J. 235, at 258 (2019). 
11 33 U.S.C. 1341. 
12 Constitution Pipeline Co. v. New York State Department of Environmental Conservation, 868 F.3d 87 (2d Cir. 
2017); New York Dept. of Env’l Conserv. v. FERC, 884 F. 3d 450; Federal Energy Guidelines, see n 6; see also 
Hoopa Valley Tribe v. FERC, 913 F.3d 1099 (agreement between certifying agency and applicant to withdraw and 
refile the application constituted impermissible end-run around Congressionally imposed statutory limit.). 
13 See U.S. Env’t Prot. Agency, Clean Water Act Section 401 Water Quality Certification: A Water Quality 
Protection Tool For States and Tribes, Section 201 Interim Guidance (April 2010). 
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Without further clarification, WQC abuse will continue delaying projects of great national 
importance. Individual state actors should be disallowed from unilaterally imposing extra-statutory 
requirements on applicants to the detriment of other states and the nation as a whole under the 
guise of implementing federal law. To be clear, any clarification should recognize and preserve 
the states’ primary responsibility over and rights concerning water quality.  However, Congress 
intended Section 401 as an opportunity for states to evaluate water quality impacts from federally-
permitted projects, not an opportunity to unilaterally veto those projects.  

 
I support the EPA in its work to streamline and unburden this important program. 

 
 
Sincerely, 
 

 
Jeff Landry 
Attorney General 
 
 

 
Steve Marshall 
Alabama Attorney General 
 

 
Tim Fox  
Montana Attorney General 
 

 
Doug Peterson  
Nebraska Attorney General 
 
 
 
 
 
 
 
 

 

 
Alan Wilson 
South Carolina Attorney General 
 
 

 
Ken Paxton 
Texas Attorney General  
 
 
 

 
Patrick Morrisey 
West Virginia Attorney General  
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October 21, 2019 
 
 
Administrator Andrew Wheeler 
Environmental Protection Agency 
William Jefferson Clinton Building 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
 
Via regulations.gov: EPA-HQ-OW-2019-0405-0025 
 

Dear Administrator Wheeler: 

This comment provides support and further recommendations to the proposed changes1 of 
the Environmental Protection Agency’s regulations related to state water quality certifications 
required under Section 401 of the Federal Water Pollution Control Act, commonly known as the 
Clean Water Act (CWA).2 Water quality certifications allow states to evaluate and limit potential 
impacts to water quality that may result from discharges associated with federally permitted or 
licensed activities.3 As part of the State water quality certification scheme, Congress granted State 
regulators with the authority to veto a proposed project if the applicant fails to demonstrate the 
project’s compliance with applicable water quality standards and effluent limitations.4 States that 
fail to provide a certification within a reasonable period, not to exceed one year, waive their 
certification authority.5 Projects that fail to obtain State certification or waiver are not eligible to 
receive a permit.6  

The sections covered by the certification and the entirety of the CWA seek to preserve the 
water quality of the nation’s navigable waters by curtailing the discharge of pollutants into those 

                                                           
1 EPA-HQ-OW-2019-0405-0025. 
2 33 U.S.C. § 1341(a)(1). 
3 33 U.S.C. § 1341(a)(1). 
4 S. Rep. No. 95-370, at 72-73 (1977). 
5 33 U.S.C. § 1341(a)(1). 
6 Id. 
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waters.7 “Pollutants” include chemical and radiological pollutants,8 physical particulate pollutants 
like dredge materials,9 and thermal properties like heat discharge.10 When unqualified, as in the 
state certification provisions, the term “discharge” is defined to specifically mean the discharge of 
pollutants.11 While the parameters of these certifications seem well bounded, ambiguity exists and 
has been improperly abused by states wishing to expand their authority under the CWA.  

1. The proposed changes would remedy problems arising from statutory ambiguity. 

While many states effectively and appropriately discharge their duties as co-regulators 
under the CWA, ambiguities within the statutory language lead some states to push the limits of 
their federally recognized authority and even the limits of Congress’ commerce authority. This 
hijacking of the CWA unreasonably increases regulatory burdens, frustrates economic and national 
security, and, in some cases, thwarts the express will of Congress. Courts have also relied on 
erroneous, under-supported interpretations of these ambiguities to condone overreach by some 
state actors.12 Many of the proposed regulatory changes will restore the proper structure and 
paradigm to the 401 certification process while encouraging meaningful cooperation amongst all 
interested parties.  

a. Certain states improperly elongate the period of review. 

Some states have improperly manipulated the one-year period for review, which is an 
upper-bound limit expressly provided by Congress.13 Two tactics of particular favor to these state 
regulators are: (1) classifying an application as “incomplete” and (2) encouraging improper 
withdrawal and resubmission agreements to re-start the one-year time period.14 These tactics have 
recently been rebuked by courts and federal agencies alike. For instance, when considering 
whether the New York Department of Environmental Conservation waived its certification 
authority, the United States Court Appeals for the Second Circuit stated:  

The plain language of Section 401 outlines a bright-line rule regarding the 
beginning of review: the timeline for a state’s action regarding a request for 
certification “shall not exceed one year” after “receipt of such request.” It does not 
specify that this time limit applies only for “complete” applications. If the statute 
required “complete” applications, states could blur this bright-line rule into a 
subjective standard, dictating that applications are “complete” only when state 
agencies decide that they have all the information they need. The state agencies 
could thus theoretically request supplemental information indefinitely.15 

Before this ruling, states relied on improper guidance issued nearly a decade prior for the 
proposition that they could determine “what constitutes a ‘complete application’ that starts the 
                                                           
7 33 U.S.C. § 1251(a). 
8 33 U.S.C. § 1362(6); see also 33 U.S.C. § 1342. 
9 See 33 U.S.C. § 1344. 
10 33 U.S.C. § 1362(6). 
11 Id. at § 1362(16). 
12 PUD No. 1 of Jefferson County v. Wash. Dep’t of Ecology, 511 U.S. 700, 712-13, 715-19, 114 S. Ct. 1900, 1909, 
1911-13, 128 L. Ed. 2d 716, 728, 730-33 (1994) (instances where court cites EPA interpretation in support of their 
reasonable reading); see also Id. at 724, 728-29, 731 (Thomas, J. dissenting) (Justice Thomas’ observation of same). 
13 33 U.S.C. § 1341(a)(1). 
14 Hoopa Valley Tribe, infra note 20. 
15 New York State Dep’t of Envtl. Cons. v. FERC, 884 F.3d 450, 455-56 (2nd Cir. 2018). 
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timeframe clock….”16 While rescinding this erroneous guidance was an important step in the right 
direction, further clarification through regulatory changes is appropriate. 

 States have also improperly circumvented Congressional intent by encouraging 
withdrawal-and-resubmission schemes with project proponents in an attempt to reset the 
certification timeframe. The FERC and the U.S. Second Circuit have viewed this scheme as legally 
valid.17 However, the United States Court of Appeals for the D.C. Circuit took at different view in 
Hoopa Valley Tribe.18 Therein, the D.C. Circuit rejected both FERC’s and the Second Circuit’s 
blessing of such withdrawal-and-resubmission schemes, stating: 

Section 401 requires state action within a reasonable period of time, not to exceed 
one year. California and Oregon’s deliberate and contractual idleness defies this 
requirement. By shelving water quality certifications, the states usurp FERC’s 
control over whether and when a federal license will issue. Thus, if allowed, the 
withdrawal-and-resubmission scheme could be used to indefinitely delay federal 
licensing proceedings and undermine FERC’s jurisdiction to regulate such matters. 
. . . There is no legal basis for recognition of an exception for an individual request 
made pursuant to a coordinated withdrawal-and-resubmission scheme, and we 
decline to recognize one that would so readily consume Congress’s generally 
applicable statutory limit.19 

In our view, the Court of Appeals for the D.C. Circuit has the right perspective on the matter. 
Allowing states to extend their time for review by requesting withdrawal-and-resubmission of the 
same application stands directly in the way of Congressional intent and poses an unacceptable 
form of regulatory obstructionism.20 It is clear from these examples that ambiguity as to the tolling 
provision of this review period exists and has been acted upon to the detriment of otherwise 
beneficial infrastructure projects. 

 Avoiding the certification limbo created by the withdrawal-and-resubmission scheme, 
under the proposed rule, certifying authorities will be required to make a final agency action within 
a reasonable time not to exceed one year. In lieu of the withdrawal-and-resubmission scheme, 
                                                           
16 OFFICE OF WETLANDS, OCEANS, AND WATERSHEDS, U.S. ENVTL. PROT. AGENCY, CLEAN WATER ACT SECTION 401 
WATER QUALITY CERTIFICATION: A WATER QUALITY PROTECTION TOOL FOR STATES AND TRIBES 11 (2010) (citing 
City of Fredericksburg v. Fed. Energy Regulatory Comm’n, 876 F.2d 1109, 1112 (4th Cir. 1989); 33 USC 1341(a)(1); 
CWA §401(a)(1); Del Ackels v. U.S. Envtl. Prot. Agency, 7 F.3d 862, 867 (9th Cir. 1993)) (replaced by U.S. ENVTL. 
PROT. AGENCY, CLEAN WATER ACT SECTION 401 GUIDANCE FOR FEDERAL AGENCIES, STATES AND AUTHORIZED 
TRIBES (2019)). 
17 Constitution Pipeline Co., 162 F.E.R.C. ¶ 61,014 (2018) (“We reiterate that once an application is withdrawn, no 
matter how formulaic or perfunctory the process of withdrawal and resubmission is, the refiling of an application 
restarts the one-year waiver period under section 401(a)(1). We continue to be concerned, however, that states and 
project sponsors that engage in repeated withdrawal and refiling of applications for water quality certifications are 
acting, in many cases, contrary to the public interest and to the spirit of the Clean Water Act by failing to provide 
reasonably expeditious state decisions”) (emphasis added); New York State Dep’t of Envtl. Cons. v. FERC, supra note 
17, at 456 (“If a state deems an application incomplete, it can simply deny the application without prejudice—which 
would constitute “acting” on the request under the language of Section 401. It could also request that the applicant 
withdraw and resubmit the application.”). 
18 Hoopa Valley Tribe v. FERC, 913 F.3d 1099 (D.C. Cir. 2019). 
19 Id. at 1104, 1105. 
20 Id. at 1104 (“According to FERC, it is now commonplace for states to use Section 401 to hold federal licensing 
hostage. At the time of briefing, twenty-seven of the forty-three licensing applications before FERC were awaiting a 
state’s water quality certification, and four of those had been pending for more than a decade.”) (emphasis in original). 
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certification denials will likely increase. With the likely increase in denials, we ask that EPA 
amend the proposed rule to acknowledge that a certifying authority’ denial of Section 401 
certification may be made with or without prejudice. In other words, due to time constraints and 
information limitations, a certifying authority may feel the need to deny the certification at that 
time but may be willing to grant the certification after reviewing additional information. Allowing 
certifying authorities to signal their willingness to consider additional information through 
subsequent requests will likely avoid unnecessary litigation. Allowing denials without prejudice 
will maximize the opportunity for cooperation between the certifying authority, the applicant, and 
the federal agency, but it will also allow the applicant to immediately challenge an arbitrary or 
capricious denial. This framework will constitute a vast improvement over the withdrawal-and-
resubmission scheme while salvaging opportunities for regulatory cooperation. 

b. In conjunction with effective information sharing among regulating agencies, the 
proposed definitions of “certification request” and “receipt” will effectively curtail 
timing manipulation. 

 Rules for how additional information can be requested will help to cure abuse of the 
certification process.21 By defining the terms “certification request” and “receipt”, EPA will hold 
certifying authorities accountable to the terms prescribed by Congress. The proposed definition of 
“certification request” standardizes the request process, and the specific statement requesting 
certification action removes any ambiguity as to the intent of the request. However, EPA should 
consider input from state regulatory agencies as well as the specific needs of federal licensing and 
permitting agencies when formulating the final criteria for “certifying requests”. It may come to 
light that establishing these requirements as a baseline to be built upon is the preferable option. In 
any event, this information should be considered in light of a more robust information sharing 
format between federal and state or tribal regulators. Encouraging and facilitating the exchange of 
relevant, necessary information between regulating parties furthers the goal of establishing an 
effective standard for certifying requests. 

 Specifying that a “receipt” occurs on “the date that a certification request is documented 
as received by a certifying authority in accordance with applicable submission procedures” 
establishes an intuitive standard for tolling. EPA should also consider requiring project proponents 
to provide notice and attestation to the lead federal agency that they have submitted their 
certification requests to the certifying agency in accordance with applicable submission 
procedures. This requirement will ensure the lead federal agency is notified of the submission and 
of the proponents’ attestation that applicable procedures were followed. Overall, the proposed 
regulatory changes will significantly curtail the ability of states to misuse or circumvent Congress’ 
explicit directive that certification actions are to be taken within the one-year reasonable period. 

c. Without properly defining the scope of certification authority, Congress left 
ambiguous what conditions or applicable laws are appropriately enforced under 
state certifications. 

As noted above, State certifications under Section 401 are an important piece of Congress’ 
plan to address pollution of the nation’s waters through cooperative federalism. However, when 
read in isolation, state certifications could be seen as including a much broader scope of review 
than just water quality. Indeed, some certifications greatly overstep the reasonable bounds of the 
                                                           
21 33 U.S.C. § 1341(a)(1). 
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CWA.22 EPA’s historic interpretation of language found in Section 401(d) found that lead 
certifying agencies were without authority to question or consider specific limitations or conditions 
contained in a state certification.23 However, while questioning the expertise and judgment of state 
regulators is inappropriate when considering the best methods of protecting state water quality 
standards,24 it is within EPA’s purview, as the agency empowered to enforce the CWA through 
rulemaking, to properly clarify ambiguities left by Congress.25 Further, as the Supreme Court’s 
holdings in both PUD No. 126 and S.D. Warren27 drew upon EPA’s interpretation for support of 
their “most reasonable reading” of Section 401, it follows that the plain language of the statute is 
not sufficiently exact to foreclose a different, reasonable interpretation to supplant the Court’s 
previous interpretation.28 This is supported by the Supreme Court’s ruling in National Cable & 
Telecommunications Ass’n v. Brand X Internet Services.29 Therein, Justice Thomas wrote for the 
Court, stating in pertinent part: 

In Chevron, this Court held that ambiguities in statutes within an agency’s 
jurisdiction to administer are delegations of authority to the agency to fill the 
statutory gap in reasonable fashion. Filling these gaps, the Court explained, 
involves difficult policy choices that agencies are better equipped to make than 
courts. If a statute is ambiguous, and if the implementing agency’s construction is 
reasonable, Chevron requires a federal court to accept the agency’s construction of 

                                                           
22 Town of Summersville, 60 F.E.R.C. ¶ 61291, at 61990. Speaking to the requirement that the applicant build 
recreation facilities, the Commission commented: “We believe that these conditions are beyond the scope of Section 
401, and that states should not use their water quality certification authority to impose conditions that are unrelated to 
water quality. However, since pursuant to Section 401(d) of the Clean Water Act all of the conditions in the water 
quality certification must become conditions in the license, review of the appropriateness of the conditions is within 
the purview of state courts and not the Commission. The only alternatives available to the Commission are either to 
issue a license with the conditions included or to deny Summersville's application, and we do not believe it is in the 
public interest to deny the application.” 
23 Roosevelt Campobello Int’l Park Comm’n v. Envtl. Prot. Agency, et al, 684 F.2d 1041 (1st Cir. 1982), “‘EPA has 
no authority to ignore State certification or to determine whether limitations certified by the State are more stringent 
than required to meet the requirements of State law.’” (quoting Envtl. Prot. Agency, Decision of the General Counsel 
No. 58 (March 29, 1977). 
24 See Sierra Club v. US Army Corps of Engineers, 909 F.3d 635 (4th Cir. 2018), citing Snoqualmie Indian Tribe v. 
FERC, 545 F.3d 1201 (9th Cir. 2008) (for the proposition that any additional license conditions imposed by a federal 
agency must allow for compliance with a coordinate state condition). 
25 U.S. v. Mead Corp., 533 U.S. 218, 121 S. Ct. 2146, 150 L. Ed. 2d 292 (2001) (determining which agencies are due 
deference under Chevron U.S.A. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 104 S.Ct. 2778, 81 L. Ed. 
2d 694 (1984)). 
26 PUD No. 1, supra note 14. 
27 S.D. Warren Co. v. Me. Bd. of Envt’l Prot., et al., 547 U.S. 370, 126 S. Ct. 1843, 164 L. Ed. 2d 625 (2006). 
28 P.U.D No. 1, supra note 14, at 728 (“Our view of the statute is consistent with EPA’s regulations implementing 
§401.”; “EPA’s conclusion that activities – not merely discharges – must comply with state water quality standards is 
a reasonable interpretation of §401, and is entitled to deference.”; “This interpretation is consistent with EPA’s view 
of the statute.”) (emphasis in original); S.D. Warren, supra note 29, at 377 (“In resort to common usage under § 401, 
this Court has not been alone, for the Environmental Protection Agency (EPA) and FERC have each regularly read 
“discharge” as having its plain meaning and thus covering releases from hydroelectric dams. Warren is, of course, 
entire correct in cautioning us that because neither EPA nor FERC has formally settled the definition, or even set out 
agency reasoning, these expressions of agency understanding do not command deference from this Court. But even 
so, the administrative usage of ‘discharge’ in this way confirms our understanding of the everyday sense of the term.”) 
(Internal citations and quotations omitted). 
29 National Cable & Telecommunications Ass’n v. Brand X Internet Services, 545 U.S. 967, 125 S. Ct. 2688, 162 L. 
Ed. 2d 820 (2005). 
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the statute, even if the agency’s reading differs from what the court believes is the 
best statutory interpretation. 
 

**** 
 
Some of the respondents dispute this conclusion, on the ground that the 
Commission’s interpretation is inconsistent with its past practice. We reject this 
argument. Agency inconsistency is not a basis for declining to analyze the agency's 
interpretation under the Chevron framework. Unexplained inconsistency is, at 
most, a reason for holding an interpretation to be an arbitrary and capricious change 
from agency practice under the Administrative Procedure Act. For if the agency 
adequately explains the reasons for a reversal of policy, “change is not invalidating, 
since the whole point of Chevron is to leave the discretion provided by the 
ambiguities of a statute with the implementing agency.” “An initial agency 
interpretation is not instantly carved in stone. On the contrary, the agency ... must 
consider varying interpretations and the wisdom of its policy on a continuing basis,” 
for example, in response to changed factual circumstances, or a change in 
administrations.30 

 
Thus, EPA is well within its Congressional mandate to redefine ambiguous terms, even when that 
redefinition presents and effects a different interpretation. 

EPA’s intent to “increase the predictability and timeliness of section 401 certification”31 is evident 
in the proposed changes, including the timing provisions discussed previously. 

d. While Section 401 alone does not properly define the scope of certification review, 
its purpose and placement within the CWA clearly limit its scope to discharges 
affecting water quality. 

As noted above, the CWA’s aims to protect our nation’s waters by prohibiting the unlawful 
discharge of pollutants is a cooperative endeavor between states and the federal government. A 
clear statement of the appropriate scope and criteria states consider under their role as certifying 
authorities is an important piece of maintaining program integrity. As stated in Section 401(a), a 
state’s role is to certify that a “discharge” will comply with section 301, 302, 303, 306, and 307 of 
the CWA. However, the term “discharge” is not defined in the Act. The agency’s proposed 
definition of “discharge” as those originating from point sources reflects the holistic approach EPA 
took with this rulemaking effort. As noted by the Senate report on the 1972 amendments were 
made “to assure consistency with the bill’s changed emphasis from water quality standards to 
effluent limitations based on the elimination of any discharge of pollutants.”32 The United States 
Court of Appeals for the Ninth Circuit considered this when evaluating which discharges trigger 
the need for 401 certification. In Oregon Natural Desert Association v. Dombeck,33 the court 
considered whether Section 401 review is triggered by pollutants discharged into the John Day 
River from federally permitted cattle grazing. In deciding that the discharge did not trigger a 
                                                           
30 Id. at 980-82 (internal citations omitted). 
31 84 Fed. Reg. at 44,080. 
32 S. Rep. N0. 414, at 69 (1971). 
33 172 F.3d 1092, (9th Cir. 07/22/1998). 
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Section 401 review, the court considered Section 401 within the entirety of the CWA and the 1972 
amendments. Specifically, the court found “[t]he term ‘discharge’ in §1341 is limited to discharges 
from point sources. All of the sections cross-referenced in §1341 relate to the regulation of point 
sources.” EPA’s proposal to define discharges as those originating from point sources is consistent 
with this reasonable reading of the Section 401. Further, specifying that any potential discharge by 
a federally licensed or permitted project triggers Section 401 review reinforces the states’ roles as 
cooperative regulators. Taken together, these definitions provide a determinable, expanded trigger 
for Section 401 review.  

While the proposed changes concerning discharges will result in a net expansion of state 
certification opportunities, the changes concerning the scope of a state review will provide 
appropriate bounds that are consistent with a logical reading of the section and the 
Administration’s goal of streamlining federal permitting processes. EPA’s acknowledgement that 
Congress intended Section 401 to focus on protection of water quality is the proper starting point 
for defining the scope of state certifications.34 From that understanding springs many of the 
changes that will be most effective in curtailing the more egregious instances of obstructionism.  

For instance, Section 401(d) provides that the conditions and requirements contained in a 
state’s certification will become conditions in any Federal license or permit, including “any other 
appropriate requirement of State law.” The term “appropriate requirement of state law” is 
ambiguous and unique to not only this section, but this paragraph. As noted above,35 states have 
used this ambiguity to impose conditions unrelated to water quality through water quality 
certificates, sometimes with judicial approval.36 This places the lead federal permitting or licensing 
agency in the precarious position of either forcing improper terms on applicants or denying a 
project otherwise in the best interests of the United States, a clear imbalance of federalism. And 
while these ambiguities are ideally addressed by Congress,37 the EPA’s proposed rule would 
effectively guard against the most unreasonable conditions on certification. Defining “appropriate 
requirement” as provisions of EPA-approved CWA regulatory provisions that control discharges 
comports with the structure and purpose of the Act. It also follows Justice Thomas’ opinion in 
P.U.D. No. 1, which we believe is the more logical and internally consistent reading of this 
provision within both Section 401 and the CWA as a whole.38 

EPA’s proposal to enact a definition of the proper scope of Section 401 is also an important 
development to prevent states’ abuse of Section 401, which some have wielded to push improper 
political stances. Some states have denied certifications based on the downstream effects on 

                                                           
34 84 Fed. Reg. 44,103. 
35 See, supra note 24. 
36 P.U.D. No. 1, supra 511 U.S. 711. 
37 The need to address abuses of the 401 process is noted by Senator John Barrasso of Wyoming, who introduced the 
“Water Quality Certificate Improvement Act of 2019”, S. 1087, 116th Cong. (2019). Representative David 
McKinley of West Virginia has also introduced a similar instrument in the House of Representatives. H.R. 2205, 
116th Cong. (2019). 
38 P.U.D. No. 1, supra 511 U.S. 711 (Thomas, J. dissent) (“The final term on the list -- "appropriate requirement[s] 
of State law" – appears to be more general in scope. Because this reference follows a list of more limited provisions 
that specifically address discharges, however, the principle ejusdem generis would suggest that the general reference 
to "appropriate" requirements of state law is most reasonably construed to extend only to provisions that, like the 
other provisions in the list, impose discharge-related restrictions.”). 
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climate by increased fossil fuel usage39 or opposition to expanded use of fossil fuels generally.40 
As noted in the proposed rulemaking, none of these stances are within the ambit of the CWA.41 
By defining the scope of certifications as “limited to assuring that a discharge from a Federally 
licensed or permitted activity will comply with water quality requirements[,]” EPA establishes an 
appropriate framing based on Section 401 and the CWA in its entirety. And while “water quality 
requirements” were considered in the context of state regulations during legislative deliberations 
on the program,42 it is a term that does not appear in Section 401 and is ripe for definition. Its 
definition as “applicable provisions of 301, 302, 303. 306, and 307 of the Clean Water Act and 
EPA-approved state or tribal Clean Water Act regulatory program provisions” accomplishes two 
goals. First, it supports EPA’s goal of enacting CWA regulations that are based on a reasonable, 
holistic interpretation of the Act. Second, it embraces the more logical reading of “appropriate 
requirement of state law[,]” which decreases the opportunity for abuse. This is also consistent with 
EPA’s proposed definition of “condition”, which would require any condition imposed through a 
state certificate be within the proper scope of Section 401. In all, the definitions embrace the proper 
scope for certifications and conditions allowable thereunder, which create a bulwark against the 
most egregious and harmful abuses of Section 401 certifications. 

e. Lead federal agency review of state certification conditions should respect the 
sovereignty and expertise of states while upholding the needed boundaries this 
proposed rulemaking would set. 

 The proposed rulemaking solicits comment on what information or justification is 
necessary or appropriate to evaluate whether conditions in state certifications are consistent with 
the proposed scope of 401 certification. While comment on this area is best left to state water 
quality regulators, we submit comment on the proper boundaries lead federal agencies should 
respect when evaluating these conditions. First, lead federal agencies should not be required to 
review certification conditions, especially in view of the timing strains the above-mentioned 
clarifications to proper state review periods will alleviate. This review should be discretionary and 
invoked as the lead agency sees fit. Further, lead agencies should not substantively review the 
specific requirements of a condition once that condition is determined to be within the scope of 
Section 401. As noted by multiple courts, the efficacy of conditions to protect water quality are 
beyond the purview of federal agencies43 and determining whether a certification meets state water 
quality standards is a question within the purview of state courts.44 Any review of a state 
certification condition should be limited to its validity under the proposed changes to the CWA. 
Any further substantive analysis would improperly curtail a state’s proper authority as a co-
regulator under the CWA. Additionally, the inclusion of a condition beyond the scope of Section 
401 certification should not be fatal to the entire certification or other properly imposed conditions. 

                                                           
39 Letter from Thomas S. Berkman, Deputy Comm’r and Gen. Counsel, N.Y. State Dep’t of Envtl. Conservation, 
Re: 3-3399-0071/00001 – Valley Lateral Project Notice of Decision, to Georgia Carter, Vice President and Gen. 
Counsel, Millennium Pipeline Co. (Aug. 30, 2017). 
40 See Tom Johnson, Move in Congress to Weaken Clean Water Act Could Have Impact in New Jersey, NJ  
SPOTLIGHT, Aug. 16, 2018 ("' If this bill happens, it will make it extremely difficult to fight these dangerous  
projects,' said Jeff Tittel, director of the New Jersey Sierra Club. ‘It (the Section 401 review) is probably the most 
effective tool we have to fight these projects.’”). 
41 84 Fed. Reg. 44094. 
42 See, supra note 42. 
43  See, supra note 25. 
44 Ackels v. EPA, 7 F.3d 862 (10/14/1993). 
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This would unnecessarily thwart valid state enforcement authority while inevitably leading to 
additional delays in project licensing or permitting. While EPA should empower federal agencies 
to review conditions in the scope of CWA certification, it should also do so in a manner that 
respects proper limits of state sovereignty. 

 

2. Conclusion 

 Section 401 certifications are an important component of the cooperative federalism 
envisioned by the CWA. Unfortunately, ambiguity in the statutory language has left this program 
ripe for abuse by some states. The proposed updates reflect a holistic reinterpretation and 
modernize a program that has not seen a meaningful revision in decades. By properly defining the 
period for review, the proper scope of the act, and the conditions appropriately included, EPA has 
proposed effective means of curtailing abuses of Section 401. This proposal to restore a proper 
balance among sovereigns brings Section 401 in line with Congressional intent and the 
Administration’s goal of streamlining federal permitting and licensing programs. We support the 
EPA in its rulemaking effort, and look forward to providing further comment on the final rule. 

 

Sincerely, 

Jeff Landry 
Louisiana Attorney General 

 

Patrick Morrisey 
West Virginia Attorney General 
 

 

Leslie Rutledge 
Arkansas Attorney General 

 

Tim Fox 
Montana Attorney General 
 

 

Phil Bryant 
Mississippi Governor 
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October 21, 2019 

 
Submitted electronically at http://www.regulations.gov 
 

Ms. Lauren Kasparek 
Oceans, Wetlands, and Communities Division 
Office of Water (4504-T) 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue NW 
Washington, DC  20460    
 
RE: Docket ID No. EPA-HQ-OW-2019-0405 --- Updating Regulations on Water Quality Certification 

 
 
 Lighthouse Resources Inc. (“LRI”) and its indirect, wholly-owned subsidiary Millennium Bulk 
Terminals-Longview, LLC (“Millennium”) (collectively, “Lighthouse”) jointly submit these comments on 
EPA’s proposed rule: Updating Regulations on Water Quality Certification (Federal Register / Vol. 84, No. 163 
/ Thursday, Aug. 22, 2019 / Proposed Rules) (the “Proposed Rule”).  
 
 LRI is a privately held company headquartered in Salt Lake City, Utah.  LRI and its subsidiaries own 
and operate two coal mines, one in Montana and one in Wyoming.   
 

Millennium operates an existing bulk products marine terminal in Longview, Washington on the 
Columbia River.  Millennium has proposed to build a coal export terminal at the bulk terminals site to receive 
coal from inland coal mines for loading and shipment to customers in northeast Asia—primarily Japan and 
South Korea (the “Project”).  

 
To receive its permits, Millennium sought a Clean Water Act, Section 401 water quality certification 

from the Washington Department of Ecology (“Washington Ecology”) for nearly six years.  As part of the 401 
certification process,, Millennium has spent over $15 million to obtain an environmental impact statement 
(“EIS”), which originally began as a dual EIS under the National Environmental Policy Act (“NEPA”) and the 
Washington State Environmental Policy Act (“SEPA”), with the US Army Corps of Engineers as the lead 
agency under NEPA and with the Washington Ecology and Cowlitz County as co-lead agencies under SEPA.  
In September 2013, the state and federal agencies agreed to separate and prepare both a federal EIS and a state 
EIS.   

 
The state EIS concluded with respect to the Project that “There would be no unavoidable and 

significant adverse environmental impacts on water quality.”1  Lighthouse submits these comments because 
its experience with Washington Ecology and the Section 401 process has cost tens of millions of dollars, and 
hundreds of millions of dollars in lost revenues for its export terminal.  Millennium’s experience with 
Washington Ecology and the Clean Water Act Section 401 process demonstrates precisely why the Proposed 
Rule is necessary and should be promulgated in full.   
                                            
1 State Environmental Policy Act, Final Environmental Impact Statement, dated April 28, 2017, Section 4.5.8 (emphasis 
added).  
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Washington Ecology has horribly abused the cooperative federalism afforded the State of Washington 

by Congress in the Clean Water Act by completely ignoring these water quality findings with respect to the 
Project.  Lighthouse believes that by sharing our experience in trying to obtain a 401 water quality certification 
from Washington Ecology, the Environmental Protection Agency (“EPA”) will see an example of a rogue 
agency using the 401 process as a weapon against disfavored projects.  Lighthouse encourages the EPA to 
promulgate all aspects of the Proposed Rule.   

 
Notwithstanding the unambiguous conclusion on water quality, five months later, Maia Bellon, Director 

of Washington Ecology denied Millennium’s Section 401 water quality certification, “with prejudice.”2  
Washington Ecology has never before, nor ever since, denied a water quality certification with prejudice.   

 
On Washington Ecology’s website discussing the Project, in its Frequently Asked Questions section, it 

poses and answers the following question: “What does it mean to deny the permit with prejudice?  We denied 
the water quality permit with prejudice – a legal term that means that the decision is final and the applicant 
cannot reapply.”3  The Proposed Rule would not afford Washington Ecology the authority to grant itself the 
power to deny a 401 certification with prejudice.     

 
The Section 401 Denial Order is wholly inconsistent with the analysis and conclusions set forth in the 

EIS.  Instead of focusing on water quality for the 401 certification denial, Washington Ecology focused on nine 
non-water quality impacts, mostly relating to rail transportation. None of these Project impacts relates to water 
quality.   

 
 Washington Ecology’s decision to deny the 401 certification was “surprising” to its SEPA co-lead 

agency, Cowlitz County.  “Ecology’s decision to deny the 401 water quality certification request was especially 
surprising to [Cowlitz County officials and staff] because the FEIS unequivocally found no unavoidable and 
significant adverse impacts—potential or otherwise—on water quality.  Based on the FEIS, there is no question 
the company can satisfy all local and state water quality standards.  That is what the FEIS concluded.”4  Instead, 
Washington Ecology used the Clean Water Act process to kill the Project because it was a fossil fuel 
infrastructure project.  

 
The co-lead agency for the SEPA EIS, Cowlitz County concluded that Washington Ecology issued the 

401 Denial Order in order to further certain policy objectives.  “Based on [Cowlitz County’s] experience 
working on the FEIS, [we] can only conclude that those aspects of the 401 Denial relying on the FEIS are 
pretext, and that the real reason for the permit denial is to further unstated State policy preferences.  I am 
unaware of any other instance in which Ecology or another state agency denied a permit based on potential 
impacts similar to those outlined in the FEIS.  I believe that if these indirect impacts were truly significant and 
not mitigable, then state and local agencies would be forced to deny all manner of port, shipping, and 
transportation permits.”5 

                                            
2 Order #15417, Corps Reference #NWS-2010-1225, Millennium Bulk Terminals-Longview, LLC Coal Export Terminal – 
Columbia River at River Mile 63, near Longview, Cowlitz County, Washington, dated September 26, 2017 (“401 Denial 
Order”). 
  
3 https://ecology.wa.gov/Regulations-Permits/SEPA/Environmental-review/SEPA-at-Ecology/Millennium  
 
4 Sworn Declaration of Elaine Placido, Director of Community Services, Cowlitz County, filed March 8, 2019. 
 
5 Id.   
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Said differently, Washington Ecology abused the principles of cooperative federalism established in the 

Clean Water Act to stop a project that is perfectly legal to build—a project that could meet all water quality 
standards and requirements.  Washington Governor Jay Inslee, and others in his administration, including 
Washington Ecology Director Bellon, have expressed their belief that no fossil fuel infrastructure projects 
should ever be built in the State of Washington.  Denying Millennium’s 401 water quality certification was the 
way that they could impose their own personal policy preferences to ensure that no permits would be issued for 
the Project and they could stop sister states from exporting their products into foreign commerce.  
 

Washington officials just wanted to stop the project and thought that they were successful by denying 
the 401 water quality certification.  After denying the 401 certification with prejudice, Millennium continued 
working with local, state and federal agencies on other permits for the Project, confident that it would 
eventually secure those permits and the 401 certification.  However, when Millennium’s consultants engaged 
Washington Ecology staff, asking for technical assistance and for their cooperation with other regulatory 
agencies that continued to process Millennium’s permit applications, Director Bellon wrote Millennium that its 
“staff will not be spending time on permit preparation related to Millennium’s additional applications for the 
[Project].”6 

 
Director Bellon’s letter undermined Millennium’s permitting efforts across the board for the Project 

because much of the requested technical assistance related to permits from other agencies besides Washington 
Ecology.  Washington Ecology refused to provide assistance to these other agencies in an effort to ensure that 
the Project died.  Instead, Washington Ecology told Millennium to direct “questions regarding future permit 
applications” to the Washington Attorney General’s office.  This direction was a not-so-veiled message to 
Millennium that the Project was not going to ever be built, at least with any cooperation from the State of 
Washington.  

 
Not content with issuing the 401 Denial Order, Washington Ecology even sought to prevent the US 

Army Corps of Engineers from continuing its work on the NEPA EIS.  In September 2018, Director Bellon sent 
a letter to the Army Corps asking them to shut down its separate federal environmental review process.  She 
twice expressed “deep concern” over the Army Corps’ decision to “work on the federal permitting 
process . . .”7, especially after Washington Ecology had already done everything in its power to stop the Project.   

 
Washington Ecology’s 401 Denial Order with prejudice was remarkable for a number of reasons in that 

nearly every aspect of the denial is unprecedented.  Washington Ecology had never before, and has never since:  
 

 Denied a 401 water quality certification for non-water quality reasons, including any reason 
resembling those cited in the 401 Denial Order;  

 Denied a Section 401 water quality certification with prejudice; 
 Denied any permit or certification of any kind based on SEPA’s substantive authority to deny 

permits;  
 Issued a denial order signed by the director;  
 Required the volume or type of water quality information for a 401 certification application; and 

                                            
6 Letter from Maia Bellon to Millennium, October 23, 2017. 
 
7 Letter from Maia Bellon to Colonel Mark Geraldi, U.S. Army Corps of Engineers, September 10, 2018.  
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 Told a project proponent that it would not provide any further assistance on a project moving 
forward, and to contact the state attorney general’s office for further questions.  

The 401 certification process should not be abused.  Accordingly, Lighthouse encourages EPA to 
promulgate the Proposed Rule in full, in order to keep the 401 certification process consistent with the Clean 
Water Act.  
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October 21, 2019 
 
VIA REGULATIONS.GOV 

 
The Honorable Andrew Wheeler 
Administrator 
United States Environmental Protection Agency  
1200 Pennsylvania Avenue, N.W.  
Washington, D.C. 20460  
 
RE: Updating Regulations on Water Quality Certification 
 Comments of Exelon Generation Co., LLC 

Docket ID No. EPA-HQ-OW-2019-0405 
 

EXECUTIVE SUMMARY 

 
On August 22, 2019, the Environmental Protection Agency (“EPA”) published in the 

Federal Register a notice of proposed rulemaking to revise EPA’s water quality certification 
regulations in 40 C.F.R. Part 121.  Updating Regulations on Water Quality Certification, 
Proposed Rule, 84 Fed. Reg. 44080 (Aug. 22, 2019) (the “Proposed Rule”).  Exelon Generation 
Company, LLC—one of the nation’s leading energy companies—strongly supports the Proposed 
Rule and applauds EPA’s efforts to update its implementing regulations for Section 401 of the 
Clean Water Act (“CWA”), 33 U.S.C. § 1341.   
 

While the Proposed Rule takes important steps to make EPA’s regulations consistent with 
the underlying statute and to clarify implementation of Section 401 for States and regulated 
parties, Exelon recommends several changes to make the Part 121 regulations more effective.  
Specifically, as explained in detail below, Exelon recommends that the Proposed Rule (including 
the regulatory text) be revised to: 

 
1. clarify that a certification condition is permissible only when it directly addresses a 

water quality effect caused by the licensee’s “activity,” and that the burden of 
establishing the necessity of such a condition rests at all times with the State; 
 

2. encourage States to adopt procedural requirements similar to those that will apply 
when the Administrator receives a certification request; 
 

3. confirm that States may not use their water quality certification request “submission 
procedures” to evade Section 401’s one-year clock; 
 

4. confirm that Federal licensing or permitting agencies have sole responsibility for 
enforcement of certification conditions; and 

Joel Beauvais 

Vice President &  
Deputy General  
Counsel – Environment,  
Health & Safety 

101 Constitution Avenue, N.W. 
Suite 400 East 
Washington, DC  20001 

 (202) 347-7500 
(202) 347-7501 Fax 
joel.beauvais@exeloncorp.com 
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5. expressly state that any modification to a certification—including a modification 

made pursuant to a so-called “reopener” condition—has no legal effect unless and 
until it is approved by the relevant Federal licensing or permitting agency pursuant to 
that agency’s own regulations. 
 

BACKGROUND 

 Exelon Generation Company, LLC is a subsidiary of Exelon Corporation, a Fortune 100 
energy company with the largest number of electricity and natural gas customers in the United 
States.  Exelon Corporation does business in 48 States, the District of Columbia, and Canada.  
Exelon Corporation serves approximately 10 million customers in Delaware, the District of 
Columbia, Illinois, Maryland, New Jersey, and Pennsylvania through its Atlantic City Electric, 
BGE, ComEd, Delmarva Power, PECO, and Pepco subsidiaries.  Exelon is one of the largest 
competitive U.S. power generators, with more than 32,000 megawatts of nuclear, gas, wind, 
solar, and hydroelectric generating capacity comprising one of the nation’s cleanest and lowest-
cost power generation fleets.  Exelon routinely seeks licenses and permits from Federal agencies 
and water quality certifications from State agencies in connection with the construction and 
operation of its nuclear, hydroelectric, and natural-gas-fired electric generating assets. 
 

Exelon’s views on EPA’s Section 401 regulations are informed by its recent efforts to 
relicense the Conowingo Hydroelectric Project (“Conowingo” or the “Project”), a hydroelectric 
generating facility on the lower Susquehanna River, about ten miles upstream from the River’s 
confluence with the Chesapeake Bay.  With a generating capacity of 500 megawatts, the Project 
is by far the largest source of renewable energy in Maryland.  In 2014, Exelon requested a water 
quality certification from the Maryland Department of the Environment (“MDE”) in connection 
with its efforts to renew the Project’s Federal license.  In 2018, MDE issued a purported 
certification for the Project (the “Certification”).  MDE attached conditions to the Certification 
that vastly exceeded the scope of State authority under CWA Section 401.  For example, MDE’s 
Certification requires Exelon to remove pollutants from the Susquehanna River that were 
released into the water through upstream agricultural runoff, wastewater treatment facilities, and 
other sources of pollution in New York, Pennsylvania, and a small portion of Maryland.  
Although it is undisputed that Exelon itself does not introduce these pollutants into the River, the 
Certification purported to require Exelon to remove 6,000,000 pounds of nitrogen and 260,000 
pounds of phosphorus from the River every year for the entire term of the Project’s Federal 
license.  The Certification includes a “payment in lieu” provision that would allow the Project to 
satisfy its obligations by instead paying MDE a fee exceeding $172 million annually, or more 
than $7 billion over the term of the Federal license.  This amount is orders of magnitude greater 
than the Project’s economic value as an operating asset, and thus Exelon would be forced to 
abandon the Federal license and discontinue the Project’s operation absent a substantial change 
in the Certification’s terms.  Exelon and MDE are presently engaged in an ongoing dispute over 
the legality of the Certification, and that dispute implicates multiple issues discussed in the 
Proposed Rule. 
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Following President Trump’s issuance of Executive Order 13868 in April 2019,1 EPA 
requested pre-proposal recommendations concerning the scope and content of its new regulations 
and guidance.2  Exelon submitted comments3 encouraging EPA to promulgate a rule codifying 
the D.C. Circuit’s recent opinion in Hoopa Valley Tribe v. FERC,4 which confirmed that States 
waive their opportunity to issue a Section 401 certification when they engage in a “coordinated 
withdrawal-and-resubmission scheme.”5  Exelon also urged EPA to clarify that certification 
conditions are permissible under Section 401 only if they relate directly to the licensee’s 
“activity.”6 
 

On August 22, 2019, EPA published the Proposed Rule in the Federal Register.  Exelon 
supports the Proposed Rule and appreciates this opportunity to provide comments, including 
recommended changes that would further improve EPA’s proposed revisions. 

 

DISCUSSION 

 

The remainder of these comments focuses on Exelon’s recommendations with respect to 
the issues discussed in the Proposed Rule, including (1) the permissible scope of water quality 
certification conditions; (2) the procedures governing the process for requesting a certification; 
(3) the timeline by which States must act on requests for certifications; (4) the proper roles for 
State and Federal agencies in enforcing certifications; and (5) the rules governing modification 
or “reopening” of such certifications. 
 

1. Scope of Water Quality Certification Conditions 

 

 Exelon strongly supports the portions of the Proposed Rule that clarify the permissible 
scope of conditions on Section 401 certifications, making the regulations more consistent with 
statutory text and Congressional intent.  As explained below, Exelon requests that EPA adopt 
several additional requirements related to the scope of certifications. 
 
 The Proposed Rule includes a new provision defining the term “condition” to mean “a 
specific requirement included in a certification that is within the scope of certification.”  
Proposed Rule § 121.1(f), 84 Fed. Reg. 44120.  The Rule goes on to state that “[t]he scope of a 
Clean Water Act section 401 certification is limited to assuring that a discharge from a Federally 
licensed or permitted activity will comply with water quality requirements.”  Proposed Rule 
§ 121.3, 84 Fed. Reg. 44120.  The proposed regulations also require at Section 121.5(d) that any 
conditions imposed in the certification must be accompanied by an explanation of “why the 
condition is necessary to assure that the discharge from the proposed project will comply with 
water quality requirements,” id. § 121.5(d)(1); a citation to the relevant “federal, state, or tribal 

                                                           
1 See Executive Order 13868, 84 Fed. Reg. 15495 (Apr. 10, 2019).   
2 See Memorandum from Lauren Kasparek, Office of Wetlands, Oceans and Watersheds, Envt’l 
Protection Agency (Docket ID No. EPA-HQ-OW-2018-0855) (Apr. 15, 2019). 
3 See Comments of Exelon Generation Co., LLC, Docket No. EPA-HQ-OW-2018-0855 (May 24, 2019) 
(“Exelon May 2019 Comments”). 
4 913 F.3d 1099 (D.C. Cir. 2019). 
5 Id. at 1103; see Exelon May 2019 Comments at 4–6. 
6 Exelon May 2019 Comments at 9–10. 
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law that authorizes the condition,” id. § 121.5(d)(2); and a “statement of whether and to what 
extent a less stringent condition could satisfy applicable water quality requirements,” id. 
§ 121.5(d)(3).  See 84 Fed. Reg. 44120.  Finally, the Proposed Rule clearly states that a Federal 
agency “shall not” incorporate any condition from a Section 401 certification unless it 
determines that that the condition “satisf[ies] the definition [of ‘condition’] in § 121.1(f) and 
meets the requirements of § 121.5(d).”  Proposed Rule § 121.8(a)(1), 84 Fed. Reg. 44121. 
 
 Exelon strongly supports this revised framework, which effectively implements the 
statutory text and makes clear that States cannot use purported “conditions” as vehicles to 
impose requirements that exceed States’ authority under the CWA.  As Exelon explained in its 
prior comments,7 States have for years attempted to use certification conditions as a means to 
achieve general policy goals that, in many instances, bear little or no relation to the actual water 
quality effects caused by the project at issue.  The discussion of this problem in the Proposed 
Rule’s preamble resonates especially strongly with Exelon’s experience relating to Conowingo:  
“EPA is also aware of certification conditions that purport to require project proponents to 
address pollutants that are not discharged from the construction or operation of a federally 
licensed or permitted project.  Using the certification process to yield facility improvements or 
payments from project proponents that are unrelated to water quality impacts from the proposed 
federally licensed or permitted project is inconsistent with the authority provided by Congress.”  
84 Fed. Reg. 44105.  EPA’s Proposed Rule, when finalized, will help to eliminate such actions 
and ensure that the text of Section 401—and not unrelated policy objectives of State 
administrators—serves as the standard against which new certification conditions are judged. 
 
 In addition to the changes in the Proposed Rule, which Exelon supports, we recommend 
four modifications to strengthen protections against use of the certification process to impose 
conditions beyond States’ proper authority under Section 401.  
 
 First and most important, EPA should modify the Proposed Rule to clarify that Section 
401 conditions are permissible only if they directly address water quality effects caused by the 
licensee’s or permittee’s “activity.”  In numerous contexts—including both pipelines and 
hydroelectric facilities—States recently have sought to use Section 401 conditions to address 
water quality concerns caused by entities or activities other than those that are the subject of the 
certification.  EPA should take this opportunity to confirm that these efforts are not permitted by 
the CWA and violate EPA regulations. 
 
 The guiding principle for courts tasked with determining the propriety of Section 401 
certification conditions in diverse contexts—including ballast-water discharges,8 construction 
projects affecting adjacent waterways,9 and wetland development10—has been whether the 

                                                           
7 See Exelon May 2019 Comments at 3–4, 9–10. 
8 See, e.g., Port of Oswego Auth. v. Grannis, 897 N.Y.S.2d 736, 738 (N.Y. 3d Dep’t 2010) (approving 
Section 401 conditions addressing discharge of ballast water because conditions were necessary to 
prevent introduction of invasive species and pathogens into waterways); In re 401 Water Quality 
Certification, 822 N.W.2d 676, 678, 689 (Minn. Ct. App. 2012) (approving conditions directly addressing 
an activity of shipping vessels that involved discharge of ballast water). 
9 See, e.g., Friends of the Earth v. U.S. Navy, 841 F.2d 927, 929 (9th Cir. 1988) (affirming decision that 
conditioned Navy’s Section 401 permit to construct a port on acquiring a State shoreline management 
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condition was designed to directly address water quality effects caused by the licensee’s or 
permittee’s activity.  Courts have emphasized that State agencies evaluating requests for Section 
401 certifications may not consider the effects of activities other than those being licensed.  In 
Delaware Riverkeeper Network v. Secretary of the Pennsylvania Department of Environmental 
Protection, for example, the Third Circuit held that a State agency correctly declined to assess 
the impacts of “tree clearing activities” before issuing a certification for construction related to a 
pipeline expansion because there was not a sufficient nexus between the “construction activity” 
being licensed and the “pre-construction activity” of tree-clearing.11 A fortiori, water quality 
effects that are caused by entities and activities entirely distinct from the licensee/permittee are 
not properly within the scope of Section 401 conditions.  
 
 When a certification condition falls on the wrong side of the line—that is, when it does 
not directly address a water quality effect caused by a licensee’s or permittee’s activity—courts 
have not hesitated to invalidate the condition.12  In Port of Seattle v. Pollution Control Hearings 
Board, for example, the Washington Supreme Court considered a number of conditions that a 
State agency imposed in a Section 401 certification for construction of an airport runway on 
wetlands.13  Although the court approved many of those conditions, it overturned a streamflow 
condition that would have “required that the Port do more than offset the impact of the third 
runway.”14  The court explained that the “actual impact” of the runway would be a reduction in 
stream flow of 0.08 cubic feet per second (“cfs”) in the Des Moines Creek, and thus agreed with 
the Port that the State agency “erred when it required the Port to mitigate low flows … anytime 
flows fall below 1.0 cfs because this condition requires [the Port] to augment low flows beyond 
the 0.08 cfs impact of the … runway project.”15  The Federal Energy Regulatory Commission 
(“FERC”) has also confirmed that conditions not directly addressing a water quality effect 
caused by the licensee’s “activity” are improper under Section 401.  Indeed, FERC has often 
noted its opinion that conditions “unrelated” to a project’s activities are not proper Section 401 
limitations.16  This principle is not limited to the hydropower context, and States have also 
sought to use Section 401 to impose unwarranted conditions on pipelines.17   

                                                                                                                                                                                           
permit that addressed the port’s effects on water quality and aquatic life); Interstate Props. v. 
Schregardus, No. 99AP-249, 1999 WL 1267309, at *2 (Ohio Ct. App. Dec. 30, 1999) (approving Section 
401 conditions for modification of a waterway that were designed to mitigate effects of construction on 
erosion and nearby trees). 
10 Family Dev., Ltd. v. Steuben Cty. Waste Watchers, Inc., 749 N.E.2d 1243, 1246, 1260 (Ind. Ct. App. 
2001) (approving Section 401 conditions for the construction of landfill that directly addressed mitigation 
of damages to nearby wetlands); O’Hagan v. State, No. 28897–4–II, 2003 WL 22962168 (Wash Ct. App. 
Dec. 16, 2003) (discussing Section 401 conditions for development of cranberry bog that were designed 
“to mitigate wetland loss”). 
11 833 F.3d 360, 386 (3d Cir. 2016). 
12 See Exelon May 2019 Comments at 8–10. 
13 90 P.3d 659 (Wash. 2004). 
14  Id. at 681. 
15 Id.; see 17 A.L.R. FED. 2D 309 § 23 (2007) (discussing Port of Seattle and noting that conditions are 
impermissible when they more than “offset[] the expected impact of the project”); id. §§ 19, 21, 26 
(cataloging other inappropriate conditions). 
16  See, e.g., Order Issuing New License, Portland Gen. Elec. Co., Project No. 2195-011, 133 FERC 
62281, at 64620 ¶ 57, 2010 WL 11404139 (FERC Dec. 21, 2010); Order Issuing New License, Pub. 
Utility Dist. No. 1 of Snohomish Cty., Wash., Project No. 2157-188, 136 FERC 62188, at 64488 ¶ 92, 
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In the particular context of hydropower, Section 401 does not authorize conditions to 

regulate pollutants that were not added to navigable waters by the applicant.  Put differently, an 
effect caused by the presence of pollutants in water discharged through a hydroelectric facility, 
where the presence of those pollutants is not attributable to the federally licensed or permitted 
activity, falls outside the scope of certification. 
 
 The Proposed Rule takes a step in the right direction by stating that conditions are only 
appropriate if they are “within the scope of certification,” Proposed Rule § 121.1(f), 84 Fed. Reg. 
44120, and that conditions must be “necessary to assure that the discharge from the proposed 
project will comply with water quality requirements,” id. § 121.5(d)(1).  Exelon commends the 
additions in Section 121.8(a)(1), which clarify that a Federal agency may not incorporate 
conditions into a Federal license or permit if those conditions do not satisfy the new Sections 
121.1(f) and 121.5(d).  Moreover, Exelon strongly supports EPA’s clarification that Congress did 
not intend for States to be able to impose “one-time and recurring payments to state agencies for 
improvements or enhancements that are unrelated to the proposed [project].”  84 Fed. Reg. at 
44094.18 
 
 To better implement the clear text of Section 401, however, Exelon respectfully 
recommends that EPA revise the text of Proposed Rule Section 121.5(d) to read as follows, with 
suggested modifications underlined:  “Any grant of certification with conditions shall be in 
writing.  Any condition must directly address a water quality effect caused by the particular 
activity for which the applicant is seeking a license or permit.  Any grant of certification with 
conditions shall for each condition include, at a minimum . . . . ” 
 
 Second, EPA should modify the Proposed Rule to clarify that the certifying authority—
not the applicant—bears the burden of establishing that any conditions are necessary to assure 
compliance with water quality requirements.  As Exelon explained in its prior comments,19 the 
States’ power under Section 401 is a narrow exception in a federally occupied field, and thus the 
burden of showing that a Section 401 condition is “necessary to assure” compliance with water 
quality standards necessarily rests at all times with the State.20  This principle follows from the 

                                                                                                                                                                                           
2011 WL 13045891 (FERC Sept. 2, 2011); Order Issuing New License, Pub. Utility Dist. No. 1 of 
Douglas Cty., Wash., Project No. 2149-152, 141 FERC 62104, at 64270 ¶ 53, 2012 WL 12372998 (FERC 
Nov. 9, 2012); see also Mitchell Cty. Conservation Bd., Project No. 11530-000—Iowa, 77 FERC 6202, 
64458 n.4 (FERC Dec. 27, 1996) (refusing to require a hydropower licensee to spend project revenues on 
improvements at county parks that were “unrelated to the project” being licensed). 
17 See, e.g., Delaware Riverkeeper Network, 833 F.3d at 386.   
18 Exelon also believes that Section 121.13(b) of the Proposed Rule—which applies only to certifications 
made by the Administrator—correctly recognizes that it would be inappropriate for the Administrator to 
request additional information from an applicant unless that information is “directly related to the 
discharge from the proposed project and its potential effect on the receiving waters.”  84 Fed. Reg. at 
44122. 
19 See also Exelon May 2019 Comments at 7. 
20 See, e.g., California v. FERC, 495 U.S. 490, 506 (1990); First Iowa Hydro-Elec. Coop., 328 U.S. 152, 
180 (1946) (Federal Power Act establishes “a complete scheme of national regulation” to “promote the 
comprehensive development of the water resources of the Nation”); see also PUD No. 1 of Jefferson Cty. 
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fact that, when Congress has preempted a field (as Congress did with hydropower regulation in 
the Federal Power Act), the burden to show that some State action should be permissible under a 
purported exception to Federal preemption rests with the party seeking to establish the 
exception.21  To implement this recommendation, Exelon respectfully suggests that EPA modify 
the existing text of Section 121.5(d)(1) of the Proposed Rule to state that the writing articulating 
the certification conditions must include “[a] statement explaining why the certifying authority 
has carried its burden to demonstrate that the condition is necessary to assure that the discharge 
from the proposed project will comply with water quality requirements” (suggested modification 
underlined). 
 
 Third, EPA should further clarify that, if a less stringent condition could satisfy the 
applicable water quality requirements, a more stringent condition is—by definition—not 
“necessary to assure” compliance.  33 U.S.C. § 1341(d).  Therefore, the more stringent condition 
should not be included in the Federal license or permit.  This conclusion is already implied by 
Section 121.5(d)(3), which requires a “statement of whether and to what extent a less stringent 
condition could satisfy applicable water quality requirements.”  84 Fed. Reg. 44120.  But the 
Proposed Rule should take the next step, by concluding that if a less stringent condition in fact 
would satisfy applicable water quality requirements, the more stringent condition cannot be 
imposed on the project proponent. 
 

Fourth, EPA should clarify that a Federal licensing or permitting agency need not 
incorporate or enforce conditions in a State certification that the Federal agency, after due 
consideration, concludes are unlawful because they violate any provision of the CWA, of EPA’s 
CWA regulations, or of a statute the agency is charged with implementing (or its implementing 
regulations).  As noted above, Exelon applauds the addition of Proposed Rule Section 
121.8(a)(1), which clarifies that a Federal agency shall not incorporate license or permit 
conditions if those conditions do not satisfy the new Sections 121.1(f) and 121.5(d).  That said, 
the existing language in Section 121.8(a) may be read to suggest that Federal agencies would be 
required to incorporate certification conditions that they believe are unlawful under any 
provision of the CWA or its implementing regulations other than Sections 121.1(f) or 121.5(d) 
of the Proposed Rule.   
 
 To implement this suggestion, Exelon respectfully requests that EPA modify the text of 
Proposed Rule Section 121.8(a)(1) to read:  “If the Federal agency determines that a condition 
does not satisfy the definition of § 121.1(f), does not meet the requirements of § 121.5(d), or 
otherwise fails to comply with any provision of the Clean Water Act, of regulations promulgated 
pursuant to the Clean Water Act, or of any Federal law that the Federal agency is charged with 

                                                                                                                                                                                           
v. Wash. Dep’t of Ecology, 511 U.S. 700, 722 (1994) (noting State’s inability to impose conditions on a 
Federal hydroelectric license “pursuant to state law”). 
21 See, e.g., Tran Enters., LLC v. DHL Exp. (USA), Inc., 627 F.3d 1004, 1009–10 (5th Cir. 2010) (holding 
that “the party asserting … an exception” to a Federal statute’s preemptive scope would “bear 
the burden of proof at trial”); see also New England Health Care Employees Union, Dist. 1199, 
SEIU/AFL-CIO v. Rowland, 204 F. Supp. 2d 336, 343 n.7 (D. Conn. 2002) (noting that, when there exists 
a “rebuttable presumption that Congress intended to preempt state law,” “the defendants have 
the burden of production for any exception to preemption or evidence of congressional intent not 
to preempt”). 
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administering, such condition shall not be incorporated into the license or permit” (suggested 
modifications underlined). 
 
2. Certification Request and Receipt 

 

 Exelon supports the Proposed Rule’s clarification of the process for requesting a water 
quality certification from a certifying authority.  However, as explained below, Exelon suggests 
that EPA consider stronger incentives for States to adopt clear ex ante rules governing what 
information is required to support approval of a certification request and what procedures apply 
to any subsequent information requests by the State, to help ensure that certification requests can 
be approved within one year or less after receipt.   
 
 Section 121.4 of the Proposed Rule provides that, when a State agency is the certifying 
authority, the proponent of the project will begin the application process by submitting a 
certification request to the State and then contacting the Federal licensing or permitting agency to 
provide notice of the request, which triggers the Federal agency’s duty to provide the certifying 
State the “applicable reasonable period of time to act on the certification request.”  Proposed 
Rule § 121.4(b)–(c), 84 Fed. Reg. at 44120.  The Proposed Rule states that the Federal agency 
may not establish a “reasonable period of time” that “exceed[s] one year from receipt” of the 
request, and in turn defines “receipt” to mean “the date that a certification request is documented 
as received by a certifying authority.”  Proposed Rule §§ 121.4(e), 121.1(o), 84 Fed. Reg. at 
44120. 
 

A separate provision of the Proposed Rule at Subpart D governs certifications made by 
the Administrator rather than by a State.  The Proposed Rule requires that the project proponent 
request a pre-filing meeting with the Administrator at least 30 days prior to submitting the 
certification request, see id. § 121.12(a); that the Administrator must hold such a meeting and 
“discuss the nature of the proposed project and potential water quality effects” with the 
applicant, id. § 121.12(b)–(c); that the Administrator may request additional information from 
the applicant within 30 days of receiving the request, see id. § 121.13(a); that the Administrator 
“shall only request additional information that is within the scope of certification” and “that can 
be collected or generated within the established reasonable period of time,” id. § 121.13(b)–(c); 
and that the Administrator must provide public notice of the certification request within 20 days 
and may schedule a public hearing in his or her discretion, see id. § 121.14(a)–(b). 
 
 Exelon commends EPA’s efforts to bring clarity to the process through which applicants 
request certifications and certifying authorities receive them.  Exelon is particularly supportive of 
the provisions of the Proposed Rule that govern certification by the Administrator.  See Proposed 
Rule Subpart D, 84 Fed. Reg. 44122.  Those provisions contemplate a timely and efficient 
process and recognize that it would be unfair to an applicant, and inconsistent with the statute, to 
require studies or other information that cannot be completed or generated within the established 
“reasonable period of time” (or even within the year following the submittal of the request).  
Proposed Rule § 121.13(c), 84 Fed. Reg. 44122. 
 
 To ensure that regulated parties can benefit from the transparent and effective process 
contemplated by Subpart D of the Proposed Rule, Exelon recommends that EPA encourage the 
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States to adopt procedural requirements for their certification processes that are similar to 
Subpart D’s process governing certifications by the Administrator.  Moreover, Exelon 
respectfully suggests that EPA establish stronger incentives for States to adopt clear procedural 
rules that (1) provide that requests for additional information from applicants can be made only 
pursuant to regulations or policies adopted by the States in advance of the certification process; 
and (2) clearly identify in advance what information applicants should provide in support of a 
request.  Clear ex ante rules would avoid placing an unfair burden on the applicants to guess 
what must be included, to allow the State to approve a request within one year.22  Absent such 
rules, there is an appreciable risk that States will take the position that additional information is 
required to evaluate a certification but cannot be provided within one year, and that States will 
seek to deny certification requests on this basis.  EPA should underscore in its final rule 
preamble that denial of certification based on inadequate information—where the state did not 
clearly identify the need for such information through ex ante regulations—is likely to be 
vulnerable to reversal on judicial review. 
 
 The recommendations outlined above could be implemented by adding a provision at the 
end of Section 121.5 of the Proposed Rule—designated Section 121.5(g)—providing: 
 

Each certifying authority should adopt fair and clear procedural rules for the 
process governing requests for certifications, including rules governing pre-
request consultations, requests for additional information made by the certifying 
authority after the request is received, and the provision of public notice and 
hearings.  Such rules should clearly identify the specific information applicants 
must provide in support of their requests.  States may at their election model their 
procedural rules on EPA’s rules governing certification by the Administrator, see 
40 C.F.R. Part 121, Subpart D. 
 

In the alternative, EPA could promulgate guidance including similar language or otherwise 
providing States with a list of “best practices” that should be followed in the certification 
process. 
 

3. Timeframe and Waiver 

 

 Exelon strongly supports EPA’s proposal to codify the D.C. Circuit’s recent holding in 
Hoopa Valley that “the withdrawal-and-resubmission of water quality certification requests does 
not trigger new statutory periods of review.”23  Section 121.4(f) of the Proposed Rule clearly 
states that the “certifying authority is not authorized to request the project proponent to withdraw 
a certification request or to take any other action for the purpose of modifying or restarting the 
established reasonable period of time.”  84 Fed. Reg. 44120.24  Section 121.4(e) of the Proposed 
                                                           
22 See Exelon May 2019 Comments at 5. 
23 913 F.3d at 1103; see Exelon May 2019 Comments at 4–6. 
24 Similarly, Section 121.7(a)(2) provides that the certification requirement will be waived upon the 
certifying authority’s “failure or refusal to act on a certification request.”  84 Fed. Reg. 44121.  The 
phrase “[f]ail or refuse to act” is defined in the Proposed Rule to mean that the “the certifying authority 
actually or constructively fails or refuses to grant or deny certification, or waive the certification 
requirement, within the scope of certification and within the reasonable period of time.”  Proposed Rule 



10 
 

Rule defines the time limit for action on a request as being no longer than “one year from 
receipt.”  Id.  And Section 121.1(o) in turn defines the term “receipt” as “the date that a 
certification request is documented as received by a certifying authority in accordance with 
applicable submission procedures.”  Id. 
 
 As Exelon explained in its prior comments,25 EPA’s approach is consistent with recent 
decisions from courts and Federal agencies that have rejected the notion that the one-year clock 
begins to run when the State says it is ready to process the request, rather than when it receives 
the request from the applicant. 
 
 That said, Exelon recommends one change to further clarify these requirements.  
Specifically, Section 121.1(o) and the preamble should further clarify that States may not use 
their “applicable submission procedures” to introduce an unreasonable delay between the time 
that an agency receives a request and the time that the request is deemed “received.”  The phrase 
“applicable submission procedures” in the Proposed Rule could be interpreted by States to allow 
them to adopt “submission procedures” under which a request is not deemed “received” even 
though it is in the State’s possession—e.g., by specifying that a State will take six months to 
consider the request before deeming it received (or some other similar rule) or by deeming an 
application not “received” if it does not meet certain completeness criteria.  States have tried that 
approach before, as by deeming received requests “incomplete” to avoid triggering the one-year 
clock Congress mandated in Section 401(a).26   
 
 To implement this recommendation, Exelon suggests that EPA modify Section 121.1(o) 
to provide simply that “Receipt means the date that a certification request is received by a 
certifying authority.”  Alternatively, at a minimum, EPA should include language in the final 
Rule preamble confirming that its reference to “applicable [State] submission procedures” refers 
only to ministerial procedures, not substantive or “completeness” criteria, and may not be read as 
an invitation for States to adopt rules that would prevent the one-year clock from beginning to 
run as soon as the request is in the certifying agency’s possession. 
 

4. Enforcement 

 

 The preamble to the Proposed Rule correctly notes that Section 401 “does not provide an 
independent regulatory enforcement role for certifying authorities for conditions included in 
federal licenses or permits.”  84 Fed. Reg. 44116.  EPA has also recognized that Section 401 
“does not provide an . . . ongoing role for certifying authorities to enforce certification conditions 
under federal law” and that this “role is reserved to the federal agency issuing the federal license 

                                                                                                                                                                                           
§ 121.1(h), 84 Fed. Reg. 44120.  Likewise, Section 121.2 of the Proposed Rule should be revised to 
acknowledge the possibility of waiver:  “Any applicant for a license or permit to conduct any activity 
which may result in a discharge shall provide the Federal agency either a certification from the certifying 
authority in accordance with this part or a written notice that the certification requirement has been 
waived” (suggested modifications underlined).  84 Fed. Reg. 44120; see also Proposed Rule 121.7(c), 84 
Fed. Reg. 44121 (“A written notice of waiver from the Federal agency shall satisfy the project 
proponent’s requirement to obtain a certification.”). 
25 See Exelon May 2019 Comments at 7. 
26 See id. (discussing City of Fredericksburg v. FERC, 876 F.2d 1109, 1111–12 (4th Cir. 1999)). 
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or permit.”  Id.  EPA has sought comment on “whether clarification on this point may be 
appropriate to include in the regulatory text.”  Id.  The text of the Proposed Rule states that “[t]he 
Federal agency shall be responsible for enforcing certification conditions that are incorporated 
into a federal license or permit,” but does not otherwise comment on State enforcement 
authority.  Proposed Rule § 121.9(c), 84 Fed. Reg. 44121. 
 
 Exelon encourages EPA to include a provision within the text of the Proposed Rule itself 
that confirms the agency’s conclusions concerning the scope of State enforcement authority.  
That could be accomplished by modifying the text of Section 121.9(c) of the Proposed Rule to 
read as follows (with suggested modifications underlined):   
 

(c) The Federal agency shall be solely responsible for enforcing certification 
conditions that are incorporated into a federal license or permit.  A certifying 
authority has no independent enforcement role with respect to any condition 
included in a federal license or permit and has no ongoing role in enforcing any 
certification condition under federal law once the condition has been incorporated 
into a federal license or permit. 

 

5.  Modification 

 

 The Proposed Rule seeks comment on potential modifications to the regulation currently 
codified at 40 C.F.R. § 121.2(b), which provides that “[t]he certifying agency may modify the 
certification in such manner as may be agreed upon by the certifying agency, the licensing or 
permitting agency, and the Regional Administrator.”  EPA has proposed “to remove this 
provision from the regulatory text as it is inconsistent with [EPA’s] role for new certifications.”  
84 Fed. Reg. 44117.  EPA requests comment on whether it should maintain this oversight 
provision or serve some other “more involved oversight role.”  84 Fed. Reg. 44117.  EPA also 
requests comment on the related issue of so-called “reopener” provisions, which are certification 
“conditions that authorize certifications to be re-opened.”  84 Fed. Reg. 44107.  As EPA has 
correctly recognized, reopener provisions “may create regulatory uncertainty.”  Id. 
 
 Exelon appreciates EPA’s approach to the issue of modifications and reopeners, and 
respects EPA’s efforts to recognize the limits on its own authority under Section 401.  Exelon 
agrees with EPA that the portion of Section 121.2(b) that requires the Regional Administrator to 
approve modifications to certifications should be deleted, as it is not grounded in the text of 
Section 401.   
 

Exelon respectfully suggests that, rather than deleting 40 C.F.R. § 121.2(b) outright, this 
provision be revised to clarify that any modification of a certification—including any 
modification made pursuant to a reopener condition in an existing certification—has no effect 
unless and until it is approved by the Federal licensing or permitting agency pursuant to its own 
regulations.  As one State Supreme Court explained, States do “not have statutory, regulatory, or 
federal authority to suspend or revoke a 401 Certification after it has been granted.”27  Based on 

                                                           
27 Triska v. Dep’t of Health & Envt’l Control, 355 S.E.2d 531, 533–34 (S.C. 1987); see also Exelon May 
2019 Comments at 6. 
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Exelon’s experience, an express provision of this nature would help clarify existing limits on 
States’ authority and avoid potential abuses.   
 
 To implement these changes, Exelon respectfully requests that EPA add a new provision 
to the Proposed Rule, which would be designated Section 121.8(c).  That subsection would 
provide as follows (with modifications against the existing 40 C.F.R. § 121.2(b) underlined): 
 

The certifying agency may modify the certification in such manner as may be 
agreed upon by the certifying agency and the licensing or permitting agency, but 
no modification of a certification will take effect or be enforceable unless and 
until it is approved by the licensing or permitting agency pursuant to its own 
regulations. 
 
The proposed final clause is necessary because, absent such a clarification, the proposed 

subsection could be read as suggesting that State certifying authorities retain unilateral discretion 
to modify certification conditions without seeking sign-off from the appropriate Federal agency.  
This would make little sense, given that the licensing or permitting agency would have had the 
opportunity to assess the lawfulness of the modification had it been added to the certification 
during the initial certification process and that the licensing or permitting agency has sole 
responsibility for the enforcement of certification conditions.  Indeed, the rules currently codified 
at 40 C.F.R. Sections 121.25 and 121.28 may be misread to suggest that Section 401 authorizes a 
State to engage in ongoing oversight, for the entire term of the license or permit, rather than 
serving a one-time “gating” function at the point when a Federal license or permit is first being 
sought or is being renewed.  The language suggested above would confirm for States and 
regulated parties that this is not the case. 

 

CONCLUSION 

 
Exelon appreciates EPA’s careful work in crafting the Proposed Rule and believes that 

the changes proposed by the agency will better align implementation of Section 401 of the CWA 
with the text of the statute and Congressional intent.  As explained above, Exelon recommends 
that EPA adopt several specific changes, which it believes would make the revised regulations 
even more effective.  Exelon would be glad to discuss these changes with you in additional detail 
or to provide any further assistance that EPA may find useful as it works to finalize revisions to 
its Part 121 regulations.  
 

Respectfully submitted,  
 
/s/ Joel Beauvais  
 
Joel Beauvais 
 
Vice President & Deputy General  
Counsel – Environment, Health & Safety 
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State of Louisiana 
DEPARTMENT OF JUSTICE 

OFFICE OF THE ATTORNEY GENERAL 
P.O. BOX 94005 
BATON ROUGE 

70804-9005 

    August 2, 2021 
 
 
Via Electronic Submission 
 
Administrator Michael S. Regan 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
 

Re:  Notice of Intention to Reconsider and Revise the Clean Water Act  
Section 401 Certification Rule, 86 Fed. Reg. 29,541 (June 2, 2021) 

 Docket No. EPA-HQ-OW-2021-0302 
 
Administrator Reagan: 
 
 As the chief legal officers of Louisiana, Alaska, Arkansas, Indiana, Kansas, Kentucky, 
Mississippi, Missouri, Montana, Nebraska, South Carolina and West Virginia . Our States are 
committed to protecting the quality of our waters. At the same time, our States are committed to 
fairness to citizens seeking permits, economic progress, development of natural resources, and our 
citizens rights to transport their products without arbitrary blockages by other states. We accordingly 
provide the following comments in response to EPA’s Notice of Intention to Reconsider and Revise 
the Clean Water Act Section 401 Certification Rule, 86 Fed. Reg. 29,541 (June 2, 2021).   
 
I. Background 
 

A. The Clean Water Act 
 

Since 1970, “[a]ny applicant for a Federal license or permit to conduct any activity . . . which 
may result in any discharge into the navigable waters . . . shall provide the licensing or permitting 
agency a certification from the State in which the discharge originates or will originate . . . .” Water 
Quality Improvement Act of 1970, Pub. L. 91-224, 84 Stat. 91, 108 (Apr. 3, 1970). In 1972, Congress 
enacted a “total restructuring” and “complete rewriting” of the nation’s water pollution control laws, 
including the provision requiring certification. City of Milwaukee v. Illinois, 451 U.S. 304, 317 (1981) 
(quoting legislative history); see also Federal Water Pollution Control Act Amendments of 1972, Pub. 
L. 92-500, 86 Stat. 816, 877 (Oct. 16, 1972) (codified at 33 U.S.C. § 1341). Of particular relevance 
here, Congress narrowed the requirement from a certification “that such activity will be conducted in 
a manner which will not violate applicable water quality standards,” 84. Stat. at 108 (emphasis added), to 
a certification only “that any such discharge will comply with the applicable provisions of sections 301, 302, 
306, and 307 of this Act,” 86 Stat. at 877 (emphasis added).   
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B. Certain States Abuse Their 401 Certification Authority 
 

Despite the statutory change, the Environmental Protection Agency (“EPA”) failed to revise 
the regulations governing the required certification, which is known as a 401 Certification. As a result, 
EPA’s regulations were incongruent with the new statutory language. Cf. NPDES; Revision of 
Regulations, 44 Fed. Reg. 32,854, 32,856 (June 7, 1979) (indicating need for updated certification 
rules). Certain states began using the incongruity and ambiguities in EPA’s regulations to abuse their 
certification authority for the purpose of delaying or denying certifications on non-water quality 
grounds. In February 2019, Louisiana and other States wrote to EPA Administrator Wheeler about 
that abuse and requested that EPA “clarif[y] . . . the process by which federal and state regulatory 
authorities are expected to implement [Section 401].” Exh. 1. That weighty request was bolstered 
when, on April 10, 2019, President Trump issued an Executive Order noting that “[o]utdated Federal 
guidance and regulations regarding section 401 of the Clean Water Act . . . are causing confusion and 
uncertainty and are hindering the development of energy infrastructure.” EO 13868, 84 Fed. Reg. 
15,494 (Apr. 15, 2019). The President directed Administrator Wheeler to review EPA’s Section 401 
regulations, “determine whether any provisions thereof should be clarified,” and “publish for notice 
and comment proposed rules revising such regulations, as appropriate and consistent with law.” Id. 
Louisiana and other States then submitted additional comments in response to EPA’s request for Pre-
Proposal Stakeholder Engagement. Exhs. 2, 7.    

 
 Louisiana identified the State of Washington’s denial of certification for a proposed coal 
facility, the Millennium Bulk Terminal, as a paradigmatic example of abuse. Exh. 1.  The Governor of 
Wyoming later explained: 
 

Wyoming has been adversely impacted by the misapplication of other states’ CWA 
Section 401 certifications. Our interest in a streamlined 401 certification process is 
founded by the fact that a large portion of Wyoming’s economy depends on our ability 
to export our energy products to the markets that demand them, particularly markets 
located overseas in Asia. In the case of the Millennium Bulk Terminal, Washington 
State blocked the terminal’s construction by inappropriately denying the State’s 
Section 401 certification on account of non-water quality related impacts -- an illegal 
maneuver based on alleged effects that are outside of the scope of Section 401.  
 

Exh. 4. The permit applicant for the proposed Millennium Bulk Terminal elaborated: 

Millennium sought a Clean Water Act, Section 401 water quality certification from the 
Washington Department of Ecology (“Washington Ecology”) for nearly six years. As 
part of the 401 certification process, Millennium has spent over $15 million to obtain 
an environmental impact statement (“EIS”), which originally began as a dual EIS 
under the National Environmental Policy Act (“NEPA”) and the Washington State 
Environmental Policy Act (“SEPA”), with the US Army Corps of Engineers as the 
lead agency under NEPA and with the Washington Ecology and Cowlitz County as 
co-lead agencies under SEPA. In September 2013, the state and federal agencies agreed 
to separate and prepare both a federal EIS and a state EIS.  
 
The state EIS concluded with respect to the Project that “There would be no 
unavoidable and significant adverse environmental impacts on water quality.”    

*     *     *     *     * 
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Washington Governor Jay Inslee, and others in his administration, including 
Washington Ecology Director Bellon, have expressed their belief that no fossil fuel 
infrastructure projects should ever be built in the State of Washington. Denying 
Millennium’s 401 water quality certification was the way that they could impose their 
own personal policy preferences to ensure that no permits would be issued for the 
Project and they could stop sister states from exporting their products into foreign 
commerce. 

 
Exh. 8.   
 

Montana also objected to Washington’s abuse of its discretion, and the dispute led to costly 
litigation when Wyoming and Montana sued the State of Washington. Other comments and judicial 
opinions made clear the Millennium Bulk Terminal denial was not an isolated abuse. See, e.g., Exh. 9. 
Indeed, the State of Maryland went so far as to seek a multi-billion dollar “payment-in lieu” of 
imposing unachievable conditions unrelated to the discharge for which certification was sought – a 
demand that would ordinarily be considered extortion and which raises constitutional concerns. Ex. 
10; Nollan v. Cal. Coastal Comm’n, 483 U.S. 825 (1987). The Federal Energy Regulatory Commission 
bluntly summarized the status quo: “[I]t is now commonplace for states to use Section 401 to hold 
federal licensing hostage.” Hoopa Valley Tribe v. FERC, 913 F.3d 1099, 1104 (D.C. Cir. 2019). 

 
C. EPA Adopts A Rule to Eliminate Ambiguity and Abuse 

 
Citing the April 2019 Executive Order and Pre-Proposal Stakeholder Engagement, EPA 

published a proposed rule, Updating Regulations on Water Quality Certification, 84 Fed. Reg. 44,080 
(Aug. 22, 2019), to, inter alia, limit the scope of 401 certification to water quality impacts from the 
discharge associated with the licensed or permitted project; interpret “receipt” and “certification 
request” as used in the CWA; reaffirm that certifying authorities are required by the CWA to act on a 
request for certification within a reasonable period of time, which shall not exceed one year; and 
specify the contents and effect of a certification or denial. Despite the short text of the proposed rule 
itself—less than four Federal Register pages—EPA provided a lengthy statutory and legal analysis. 

   
 Louisiana, joined by other states, provided extensive comments in support of the proposed 
rule. Exhs. 1-3. The Governor of Wyoming even testified before the Senate Committee on the 
Environment and Public Works in support of EPA’s rule and parallel Congressional action. 
Thereafter, EPA published the final rule, Clean Water Act Section 401 Certification Rule, 85 Fed. Reg. 
42210 (July 13, 2020) (“Rule”). The accompanying commentary acknowledged the Rule was driven 
by, inter alia, the 1972 statutory amendments, “litigation over the section 401 certifications for several 
high-profile projects,” and “the need for the EPA to update its regulations to provide a common 
framework for consistency with CWA section 401 and to give project proponents, certifying 
authorities, and federal licensing and permitting agencies additional clarity and regulatory certainty.” 
Id. at 42,211. The Rule went into effect on September 11, 2020.   
 

D. President Biden Issues Executive Order 13990 and EPA Announces Its Intent to 
Reconsider the Clean Water Act 401 Certification Rule 

 
On January 20, 2021, newly-elected President Biden issued Executive Order 13990. 86 Fed. 

Reg. 7,037 (Jan. 25, 2021). Among other things, that order revoked Executive Order 13,868 and 
directed agency heads to “immediately review all existing regulations, orders, guidance documents, 
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policies, and any other similar agency actions (agency actions) promulgated, issued, or adopted 
between January 20, 2017, and January 20, 2021, that are or may be inconsistent with, or present 
obstacles to, the policy set forth in section 1 of [that] order.” Id. at 7,037. President Biden then directed 
that “[f]or any such actions identified by the agencies, the heads of agencies shall, as appropriate and 
consistent with applicable law, consider suspending, revising, or rescinding the agency actions.” Id. A 
“Fact Sheet: List of Agency Actions for Review” posted that same day to whitehouse.gov identified 
the Clean Water Act Section 401 Certification Rule as an action for review under Executive Order 
13990. Exh. 11. Neither Executive Order 13990 nor the Fact Sheet identified any specific problem 
with the Clean Water Act Section 401 Certification Rule. Nevertheless, on June 2, 2021, EPA 
announced its Notice of Intent to Reconsider and Revise the Clean Water Act 401 Certification Rule 
“in accordance with” Executive Order 13990. 86 Fed. Reg. at 29,541.    
 
II.  General Comment 
 
 We are deeply troubled by EPA’s reconsideration of a significant rule adopted less than one 
year ago. EPA offers only vague reasons for reconsideration: “[1] [t]he text of CWA Section 401; [2] 
Congressional intent and [3] the cooperative federalism framework of CWA Section 401; [4] 
[unspecified] concerns raised by [unidentified] stakeholders about the 401 Certification Rule, including 
[unspecified] implementation related feedback; [5] the principles outlined in the Executive Order; and 
[6] [unspecified] issues raised in ongoing litigation challenges to the 401 Certification Rule.” 86 Fed. 
Reg. at 29542. Of course, “the text of CWA 401,” “Congressional intent,” and the “cooperative 
federalism” framework of CWA Section 401 were extensively addressed in connection with the Clean 
Water Act 401 Certification Rule, e.g., 85 Fed. Reg. at 42,215-17, 42,226, and EPA expressly 
“determined that the final rule implements the fundamental statutory objectives of the CWA,” 85 Fed. 
Reg. at 42,212. With respect to “implementation related feedback,” we question whether any 
stakeholder has sufficient experience implementing a rule that has been in effect less than nine months 
to provide feedback warranting revision.  
 

What remains are Executive Order 13990 and “issues raised in litigation” that has not yet seen 
briefing on the merits.1 Neither provides a basis for reconsideration. EPA thus falls back on a dubious 
claim of “inherent authority to reconsider past decisions” and an assertion that “such a revised 
decision need not be based upon a change of facts or circumstances.” 86 Fed. Reg. at 29542; but see, 
e.g., California v. Bernhardt, 472 F. Supp. 3d 573, 600-01 (N.D. Cal. 2020) (“While the Executive branch 
holds the power to issue executive orders, an agency cannot flip-flop regulations on the whims of each 
new administration. The APA requires reasoning, deliberation, and process. These requirements exist, 
in part, because markets and industries rely on stable regulations.”). Tellingly, EPA’s Notice of Intent 
to Reconsider makes no mention of the well-documented abuses that preceded the Clean Water Act 
401 Certification Rule or EPA’s determination that “some certifying authorities [had] implemented 
water quality certification programs that exceed the boundaries set by Congress in section 401.” 85 
Fed. Reg. at 42,215.  

 
We note the difficulty in providing detailed comments given the vagueness of EPA’s rationales 

for reconsideration, EPA’s failure to address the reasons supporting the Clean Water Act 401 
Certification Rule, and the absence of proposed revisions. 
                                                           
1 EPA has already sought remand without vacatur in each of the litigations challenging the 401 
Certification Rule. That suggests EPA is merely undertaking a variation of its well-known practice of 
entering politically-driven resolutions of lawsuits filed by friendly activists. See Exh. 7. 
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III.  Responses to Specific Requests for Comments 
 

1. Pre-filing meeting requests 
 
We note the short period of time the “pre-filing meeting request” requirement has been in 

effect and the certifying authority’s discretion whether to hold such a meeting. Cf. 86 Fed. Reg. at 
29,544 (“EPA is interested in . . . whether any major projects are anticipated in the next few years that 
could benefit for or be encumbered by the 401 Certification Rule’s procedural requirements.”).       

2. Definition of “certification request” 

The Rule defines a certification request as “a written, signed, and dated communications that 
satisfies the requirements of [40 C.F.R.] 121.5(b) or (c).” 40 C.F.R. 121.1(c). Those sections in turn 
specify information that must be included in a certification request. 

Soliciting input on these topics, the EPA expresses its concern that the Rule may “limit[] state 
and tribal ability to get information they may need before the CWA Section 401 review process 
begins,” 86 Fed. Reg. at 29,543, and the waiver clock starts to run. We believe the existing definition 
appropriately balances a certifying authority’s need for adequate information to evaluate the request 
and the project proponent’s ability to obtain and submit the information. To the extent additional 
information is necessary, a certifying authority can request that information from a project proponent. 

EPA suggests revisions to the definition could allow a certifying authority to determine when 
it has received sufficient information to begin the waiver clock, providing essentially no limitation on 
the period for review. Cf. Fed. R. Civ. P. 3 (“A civil action is commenced by filing a complaint with 
the court.”). Adequacy of the complete information package is a separate question from whether a 
certification request has been submitted. Congress made clear that the permitting process should not 
take more than one year, and the maximum time set by statute is keyed to receipt of a request for 
certification, not detailed information. See 85 Fed. Reg. at 42,235 (citing, inter alia, 33 U.S.C. 1341). 
Revision on this point would be contrary to Congress’ clear intent, implicate Due Process, and would 
dramatically hinder the permitting process.  

There appears to be no rationale for a change. Certifying authorities can request information 
from applicants. If the applicant fails to provide that information, the certifying authority can issue a 
denial. The check on such a denial is the Rule’s requirement that “the denial must describe the specific 
water quality data or information, if any that would be needed to assure the discharge from the 
proposed project will comply with water quality requirements” or “that would be needed to assure 
that the range of discharges will comply with water quality requirements.” 40 C.F.R. 121.7(e)(1)(iii), 
(2)(iii). In short, rational project proponents are unlikely to refuse to provide information requested 
by a certifying authority if withholding that information will only result in a denial.     

The Undersigned States advocated for the existing limits on an open-ended time period to 
determine whether an application is complete. EPA agreed and revised the certification process; it 
now provides a system by which certifying authorities receive notice of a request before that request 
is filed, have the ability to seek information from a project proponent, have a definite period of time 
to act on that information, and – consistent with Due Process – must identify specific missing 
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information if a denial is due to insufficient information. See, e.g., Goldberg v. Kelly, 397 U.S. 254, 271 
(1970) (“[T]he decision maker should state the reasons for his determination and indicate the evidence 
he relied on.”). The process set forth in the Rule helps prevent the abuses and arbitrary denials that 
led some of the Undersigned States to urge EPA to adopt the Rule in the first place. See, e.g., Henry J. 
Friendly, “Some Kind of Hearing,” 123 UNIV. PA. LAW REV. 1267 1292 (1975) (“A written statement 
of reasons, almost essential if there is to be judicial review, is desirable on many other grounds. The 
necessity for justification is a powerful preventive of wrong decisions. The requirement also tends to 
effectuate intra-agency uniformity . . . .”).  And, with regard to projects that cross state lines (like 
pipelines or interstates) or that serve broader geographical regions (like solar farms or wind farms), 
the Rule prevents one state from using bureaucratic games to effectively veto a project that has 
significant economic effects across an entire region. 

3. Reasonable period of time 

Congress specified that “[i]f the State, interstate agency, or Administrator, as the case may be, 
fails or refuses to act on a request for certification, within a reasonable period of time (which shall not 
exceed one year) after receipt of such request, the certification requirements of this subsection shall 
be waived with respect to such Federal application.” 33 U.S.C. 1341(a)(1). The Rule accordingly 
provides that “[t]he Federal agency shall establish the reasonable period of time either categorically or 
on a case-by-case basis” which “shall not exceed one year from receipt,” 40 C.F.R. 121.6, i.e., one year 
from “the date a certifying request is document as received by a certifying authority, 40 C.F.R. 
121.1(m). The Rule then identifies broad factors the Federal agency “shall consider” in establishing 
the reasonable period of time: “(1) the complexity of the proposed project; (2) the nature of any 
potential discharge; and (3) the potential need for additional study or evaluation of water quality effects 
from the discharge.” 40 C.F.R. 121.6(c).   

EPA expresses concern that the Rule does not allow certifying authorities a sufficient role in 
setting the timeline for review and limits the factors agencies can use to determine reasonable period 
of time. In fact, the Undersigned States have expressed the opposite concern – that allowing all 50 States 
(and other certifying authorities) to establish different timeliness for review increases instability and 
inefficiency. Further, where additional time is demonstrably necessary, the Rule provides as a safety 
valve that that “[t]he Federal agency may extend the reasonable period of time at the request of a 
certifying authority or a project proponent.” 40 C.F.R. 121.6(d).  

Notably, both EPA and the Army Corps of Engineers have determined that a reasonable 
period of time should generally be less than one year. See 33 CFR 325.2(b)(1)(ii) (60 days); 40 C.F.R. § 
121.16(b) (6 months); 40 C.F.R. § 124.53(c)(3) (60 days). Having a Federal agency set the reasonable 
period of time serves to minimize the arbitrary delays and bureaucratic gamesmanship that were at the 
heart of the Undersigned States’ concerns. EPA should continue to have Federal agencies establish 
the reasonable period of time, as they have done for decades consistent with judicial and administrative 
precedent. See, e.g., Hoopa Valley Tribe v. FERC, 913 F.3d 1099, 1104 (D.C. Cir. 2019) (“Thus, while a 
full year is the absolute maximum, it does not preclude a finding of waiver prior to the passage of a 
full year.”); Constitution Pipeline Company, LLC, 164 FERC P 61029 (F.E.R.C.), 2018 WL 3498274 (2018) 
(“[T]o the extent that Congress left it to federal licensing and permitting agencies, here the 
Commission, to determine the reasonable period of time for action by a state certifying agency, 
bounded on the outside at one year, we have concluded that a period up to one year is reasonable.”). 
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EPA implicitly raises the question of when does a certifying authority waive certification. The 
Rule recognizes clear, bright lines, i.e., the certification request review period has a clear beginning, a 
definite end, and a tangible consequence for a certifying authority’s failure to act. The Rule is thus 
consistent with Congress imposition of a clear time limit. See 33 U.S.C. § 1341(a)(1). Congress did not 
qualify the statutory language to allow the certifying authority to delay the commencement of, toll, 
extend, or otherwise alter or modify that timeframe after the request is received. See N.Y. State Dep’t 
of Envtl. Conservation v. FERC, 884 F.3d 450, 455–56 (2d. Cir. 2018) (“The plain language of Section 
401 outlines a bright-line rule regarding the beginning of review . . . . It does not specify that this time 
limit applies only for ‘complete’ applications.”). EPA should ensure that any revisions to the 401 
Certification Rule affirm the statute’s “bright-line” waiver rule. 

4. Scope of Certification 

The Rule makes clear that “[t]he scope of a Clean Water Act section 401 certification is limited 
to assuring that a discharge . . . will comply with water quality requirements,” 40 C.F.R. 121.3, which 
are in turn defined as “applicable provisions of §§ 301, 302, 303, 306, and 307 of the Clean Water Act, 
and state or tribal regulatory requirements for point source discharges into waters of the United 
States,” 40 C.F.R. 121.1(n). The scope of certification defined in the 401 Certification Rule is 
reasonable and is consistent with the Clean Water Act. 

EPA seeks input on the Rule’s interpretation of the scope of certification and conditions, and 
the definition of “water quality requirements” as it relates to the statutory phrase “other appropriate 
requirements of state law,” including but not limited to, whether the agency should revise its 
interpretation of scope to include potential impacts to water quality not only from the “discharge” but 
also from the “activity as a whole.” EPA further expresses concern that the “narrow scope” of 
certification may prevent state and tribal authorities from adequately protecting their water quality. 

The interpretation of the statute in the Rule is correct; is consistent with the ejusdem generis; and 
noscitur a sociis canons; is consistent with the presumption that statutory amendments are intended to 
have real and substantial effect, Stone v. INS, 514 U.S. 386, 397 (1995); and is permissible under PUD 
No. 1 of Jefferson County v. Washington Dep’t of Ecology, 511 U.S. 700 (1994). Undersigned States note that 
any interpretation that allows certifying authorities to make certification decisions based on matters 
unrelated to water quality (e.g, greenhouse gas emissions, transportation impacts, project need, etc.) 
would not only be an unreasonable interpretation of the statute, but would create boundless discretion 
and inject ambiguity. While States value their right to be “incubators of democracy” in the 
development of their own laws and policies, the objectives of the Clean Water Act are not well-served 
by ambiguity and state-by-state policy. Notably, EPA does not mention the Rule’s justification that 
“some certifying authorities have included conditions in a certification that have nothing to do with 
effluent limitations, monitoring requirements, water quality, or even the CWA,” “such as requirements 
for biking and hiking trails to be constructed, one time and recurring payments to State agencies for 
improvements or enhancements that are unrelated to the proposed . . . project, and public access,” or 
its well-founded conclusion that such actions are not authorized by Section 401. 85 Fed. Reg. at 
42,256-257.  

5. Certification Actions and Federal Agency Review 
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As EPA notes, the Rule provides that certifying authorities may take one of four actions on a 
certification request: grant certification, grant certification with conditions, deny certification, or waive 
certification. EPA seeks input as to “whether there is any utility in requiring specific components and 
information for certifications with conditions or denials.” 86 Fed. Reg. at 29543. As noted above, a 
decision maker’s stating “the reasons for his determination and . . . the evidence he relied on” are basic 
requirements of Due Process. Goldberg, 397 U.S. at 271. Such information is also essential for judicial 
review and is a powerful preventive of wrong decisions. Friendly, “Some Kind of Hearing,” 123 UNIV. 
PA. LAW REV. at 1292. And particularly in the case of denials, a complete statement of the basis for 
denial facilitates a proponent being able to traverse the denial via a new certification request. The Rule 
thus properly requires information regarding conditions and denials to be included in a certifying 
authority’s action on a certification request. 40 C.F.R. 121.7.  

EPA expresses concern “that a federal agency’s review may result in a state or tribe’s 
certification or conditions being permanently waived as a result of nonsubstantive or easily fixed 
procedural concerns identified by the federal agency.” 86 Fed. Reg. at 29,543. The Rule provides for 
waiver on “failure or refusal to satisfy the requirements” of certain provisions. 40 C.F.R. 121.9. The 
phrase “refusal to satisfy” implies that any “failure” may be timely corrected. This requirement serves 
to police certifying authorities compliance with EPA’s procedural rules via a mechanism that is quicker 
and less costly than judicial review. 

6. Enforcement 

EPA provides no legal analysis for its suggestion that the CWA citizen suit provision may 
apply to section 401. We are thus left blind as to EPA’s theory. We note, however, that the citizen suit 
provision expressly recognizes that it is limited by the States’ sovereign immunity. See 33 U.S.C. § 1365.  

*  *  *  *  * 
 

 Please don’t hesitate to contact me with any questions or concerns. The point of contact for 
this matter is Deputy Solicitor General Scott St. John, stjohnj@ag.louisiana.gov, 225-485-2458. 
 
       With kind regards, 
 

 
 
Patrick Morrisey 
West Virginia Attorney General 
 

 
Jeff Landry 
Louisiana Attorney General  
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Treg Taylor 
Alaska Attorney General  
 

 
 
 
 
Lynn Fitch 
Mississippi Attorney General 
 

 
 
Leslie Rutledge 
Arkansas Attorney General  
 

 
Eric S. Schmitt 
Missouri Attorney General  
 

 
Todd Rokita 
Indiana Attorney General 
 

 
Austin Knudsen 
Montana Attorney General 
 

 
 
Derek Schmidt 
Kansas Attorney General  
 

 
Doug Peterson 
Nebraska Attorney General 
 

 
 
 
 
Daniel Cameron 
Kentucky Attorney General 
 

 

 
Alan Wilson 
South Carolina Attorney General 
 

  
  
  

 
 
 
 
 
 
 
 
 




